
 
 

IN THE HIGH COURT OF NEW ZEALAND 
WELLINGTON REGISTRY 

I TE KŌTI MATUA O AOTEAROA 
TE WHANGANUI-Ā-TARA ROHE 
 CIV-2008-409-348 
 

BETWEEN E M HOUGHTON 
Plaintiff 

AND T E C SAUNDERS and others  
First Defendants 
 
CREDIT SUISSE PRIVATE 
EQUITY INCORPORATED 
Second Defendant 
 
 CREDIT SUISSE FIRST 
BOSTON ASIAN MERCHANT 
PARTNERS LP 
Third Defendant 

 

__________________________________________________________ 
 

MEMORANDUM OF SENIOR COUNSEL FOR PLAINTIFF 
(for telephone conference on 28 February 2020)  

 
27 February 2020 

__________________________________________________________ 
 
 
Next Event Date:  
 
Judicial Officer: Justice Dobson 
 
 
 
 
 
 

 
 
Instructing solicitor Counsel 
 
Antony Hamel Lawyer CR Carruthers, QC  
Consultancy House, Third Floor Email: crc@crcarruthers.co.nz 
7 Bond Street, Dunedin 9016 Telephone: 04 471 4275 
Telephone: 03 477 7231 PAB Mills 
Email: antony@bondlaw.co.nz Email: patricia@saintmarys.co.nz 
 



1. As a result of Your Honour’s Minute dated 20 February 2020, 

counsel emailed Mr Gavigan (and copied Mr Hamel as 

instructing solicitor, and Ms Mills) in the following terms: 

 

“In his Minute dated 20 February 2020, Justice Dobson has 
directed “...that solicitors on the record for the plaintiff make 
the mailing list and other modes for communicating with all 
of the claimants available….” to me or someone on my 
behalf “…forthwith on such request being made.” 
 
I do not know the mechanics of communicating with the 
claimants so I ask you or Mr Hamel to provide me with the 
requisite information so that I can consider what should 
then be done in order to comply with the Minute. 
 
Obviously, I need an immediate response in view of the 
conference scheduled for Friday (28 February 2020).” 

 

2. Mr Gavigan has responded. The essence of his response 

(putting to one side his suggestion of professional misconduct 

on the part of counsel, and his allegations of conflict of interest, 

all of which are unfounded and rejected) is as follows – 

 

2.1 Neither Wilson McKay (Mr Cann), the previous 

solicitors, nor Mr Hamel have any mailing list. “JAFL has 

and owns any lists”. Mr Gavigan has not offered the lists 

to counsel despite the request in the email set out 

above. 

 

2.2 JAFL intends to give the Court an undertaking this week 

that “JAFL will mail any information you [counsel] 

consider appropriate to be communicated to the 

claimants”.  

 
3. Against this background, counsel submits that the scheme 

outlined in para 5 of his memorandum dated 20 February 2020 

remains an appropriate way to advance the case.  

 

4. The following steps will be required in consequence – 

 



4.1 Joint Action Funding Limited (Mr Gavigan) should have 

a very limited time to comply with the order to provide 

security for costs and to satisfy the Court that sufficient 

funds have been secured to meet the current 

outstanding costs of the litigation and to fund the 

ongoing litigation. 

 

4.2 In terms of its undertaking, Joint Action Funding Limited 

should be required to send immediately the following 

material to each of the claimants: 

 

• The defendants’ application to dismiss the claim 

dated 14 February 2020; 

• The memorandum in support of the application; 

• Your Honour’s Minute resulting from the 

telephone conference this Friday, 28 February 

2020. 

 

5. Counsel invites Your Honour to set out in the Minute to be sent 

to the claimants the steps the claimants should take to advance 

the case in the event that Joint Action Funding Limited does not 

meet the time limit for funding. The steps will include: 

 

• The establishment of a committee of claimants to 

manage the case; 

• Identification of those claimants who will be liable for 

security for costs, the current outstanding costs and 

future costs of the litigation; 

• The consequences of not implementing a scheme of the 

kind outlined having regard to the defendants’ 

application. 

 
Dated 27 February 2020 

 
 
 
 
 __________________________ 
 CR Carruthers, QC 
 Senior counsel for the Plaintiff 


