
IN THE HIGH COURT OF NEW ZEALAND 
WELLINGTON REGISTRY 

I TE KŌTI MATUA O AOTEAROA 
TE WHANGANUI-Ā-TARA ROHE 
 CIV-2008-409-348 

BETWEEN E M HOUGHTON 

Plaintiff 

AND T E C SAUNDERS and others  

First Defendants 

CREDIT SUISSE PRIVATE EQUITY 
INCORPORATED 

Second Defendant 

CREDIT SUISSE FIRST BOSTON 
ASIAN MERCHANT PARTNERS LP 

Third Defendant 

 

________________________________________________________________ 

Plaintiff’s notice of opposition to the defendants’ application for 
dismissal and entry of judgment 

4 March 2020 

________________________________________________________________ 

 

 

 

 

 

 

 

Instructing solicitor 

Antony Hamel Lawyer 
Consultancy House 
Third Floor, 7 Bond Street 
Dunedin 9016 
Telephone 03 477 7231 
Email: antony@bondlaw.co.nz 

  



To the Registrar of the High Court at Wellington 

And to the defendants 

This document notifies you that - 

1. The respondent, Eric Meserve Houghton, intends to oppose the 
interlocutory application by the defendants dated 14 February 2020. 

2. The respondent is opposed to the making of the orders numbered 1 
and 2 in the application. 

3. The grounds on which the respondent opposing the making of the 
orders are as follows: 

(a) The plaintiff and claimants are entitled to a further adjournment 

for the following reasons: 

(i) There should not be a dismissal of the plaintiff and the 

claimants entitlement to judgment, also as following the 

Supreme Court decision at [2019] NZSC 148. 

(ii) For Mr Houghton, his claim is made including a 

revisiting of the costs recovery awards for Stage 1, and 

the wasted costs in relation to Professor Cornell.  The 

plaintiff intends to put before the Court the further 

evidence in support. 

(iii) Since the November 4, 2019 adjournment, the 

Supreme Court [Houghton v Saunders [2019] NZSC 

14] has provided important guidance for the conduct of 

Stage 2.  As confirmed at [8] Mr Houghton’s argument 

that [263] to [266] of [2018] NZSC 74 were indeed the 

findings of fact. 

(iv) Whether there were findings of fact or not was central 
to the dispute between the parties during 2019.  The 

Judge had sought clarification as to whether objection 

would be taken to putting these findings of fact to Stage 



2 witnesses, and Mr Smith QC confirmed such 

objections would be taken. 

(v) The Judge’s decision was given orally on 4 November 

2019,and confirmed on 7 November 2019.  The Stage 

2 hearing was adjourned while the Supreme Court 

considered Mr Houghton’s application for leave to 

appeal and to clarify the issues he had identified as 

central to the loss evidence argument. 

(vi) As a direct result of the guidance in the Supreme Court 

at [2019] NZSC 148, instructions have been issued to 

Greg Houston of HoustonKemp including to: 

Provide his opinion on the extent to which Feltex’s IPO 

price was inflated due to information in relation to 

Feltex’s revenue. In particular, he has been asked to: 

Following the clarification recently provided by the 

Supreme Court’s decision dated 13 December 2019 

[2019] NZSC 148, please provide an expert estimate as 

at 2 June 2004 as to whether and if so to what extent 

the Feltex Carpets Limited share price would have 

been lower than the actual price at which shares were 

allotted to investors as at 2 June 2004 had the true 

position in relation to Feltex’s forecast of revenue for 

the financial year ending 30 June 2004 been revealed. 

Please undertake your assessment under the 

assumption that Feltex’s total sales for the financial 

year ending 30 June 2004 were likely to be between 

$7.5 million and $9 million below the forecast annual 

total. 

(vii) When the report is completed, the claimant witnesses 

will be circulated with the clarification of “Measurement 

of Loss” reports by Mr Houston.  The claimants 

acknowledge they will need to update their briefs of 

evidence in relation to it. 



(viii) It is not yet clear what the ramifications of these 

necessary steps will be.  Directions as to timetable are 

not sought at this time because of the significant 

developments which outdate the defendants 

arguments. 

(ix) The Covid-19 serious health risk brings into focus the 
unwillingness of many of the elderly Stage 2 claimant 

witnesses to travel to Wellington. They do not wish to 

do this at all, let alone in winter and let alone amidst an 

emerging deadly flu virus pandemic. 

(x) Antony Hamel has put in place an action plan to allow 

his firm to close and all staff to be confined to their 

houses.  He personally believed last week that it was 

not a matter of if, but when New Zealand will be subject 

to some major disruption because of the Covid-19 

virus.  His assessment have proven correct.   

Unfortunately May 2020 is in exactly the time period 

this disruption is likely to occur and involves the elderly 

investors who are most affected.  The elderly and frail 

are now reluctant to travel because it involves going 

through airports and spending time on planes.  Many of 

his elderly clients have already cancelled travel plans 

for May 2020. 

(xi) For these reasons, and subject to developments of the 
Covid-19 flu virus which puts the plaintiff and the 

claimants in risk, Mr Houghton and the claimants seek 

flexibility and regular review of the Stage 2 hearing 

dates and therefore avoiding the May 2020 hearing 

dates. 

4. The respondent relies on all decisions made about Houghton v 

Saunders (CIV 2008 409 348) including the Supreme Court  and 

Court of Appeal decisions also including, Saunders v Houghton and 

Credit Suisse v Houghton, the Affidavit of Eric Meserve Houghton in 

support of the plaintiff's application for adjournment of trial dated 29 



October 2019; Written submissions for plaintiff on application for 

adjournment of trial dated 31 October 2019; Anthony Gavigan's 

Memorandum for Justice Dobson addressing a non-party issue dated 

25 September 2019; Affidavit of Anthony John Gavigan in support of 

the notice of opposition by non-parties dated 11 December 2019; the 

High Court Rules 2016 and the Court's inherent powers. 
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PAB Mills 
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