
 

Response to Councillor Andy Foster’s Notice of Motion 
 
The following document is The Wellington Company’s response to the Notice of Motion 
from Councillor Andy Foster. 
 
Overall, we are concerned that this is a politically motivated paper by Councillor Foster, 
that attempts to set aside good decision making processes, objectivity, relevant facts 
and fairness in favour of attempting to paint the development in the most negative light. 
 
The response outlines the following points: 
 
1. We question the ability of Andy Foster to bring this motion to the table at this 
time, and to vote on it at this time, on the grounds of a conflict of interest with the 
Shelly Bay Development. 
 
2. We are concerned by the disregard for relevant facts, subjectivity, and lack of 
balance of the ‘supporting information’ provided. 
 
3. We are concerned by the instances of clear disregard for advice provided 
directly and in writing by the Wellington City Council CEO to Councillor Foster, 
regarding Shelly Bay. 
 
4. We dispute the suggestion that there has been any material change in the 
resource consent application. 
 
5. We dispute the suggestion that the development of the relationship between 
TWC and PNBST is of such a nature that suggests the Shelly Bay development is 
no longer in the interest of PNBST beneficiaries. 
 
6. We are concerned at the implied suggestions from Councillor Foster that 
request that this development be treated in a way that is unfair: with disregard for 
normal processes for contracts of this kind; with disregard for our reliance on 
and performance of the council decision of September 2017; and by attempting to 
require that the project meet requirements that did not exist at the time of 
application and are not part of the Council’s official policy. 
 
 
 
 



 

 
1. Conflict of Interest 
 
We challenge the ability of Andy Foster to bring this motion to the table at this 
time, and to vote on it at this time, on the grounds of a conflict of interest with the 
Shelly Bay Development. 
 
We have received legal advice confirming that Councillor Foster’s relationship with Sir 
Peter Jackson creates a conflict of interest, or at least a perceived conflict of interest 
that means he ought to take no part in any discussions or voting on the Shelly Bay 
Development. We have provided that advice to Council officers. 
 
2. Quality of ‘Supporting Information’ 
 
We are concerned by the disregard for relevant facts, subjectivity, and lack of 
balance of the ‘supporting information’ provided. 
 
Our understanding is that, as this is not a normal council paper, it has not been 
subjected to the normal rigours of fact checking that Councillors can expect when they 
review a Council paper. This is in fact a paper setting out Councillor Foster’s opinion. 
 
Many of Councillor Foster’s assertions in the Notice of Motion are purely speculative.  
 
One such example is his claim (p.108, conclusion to the Supporting Information to the 
N.O.M.) that “a lot has changed” since the Council decision of 27 September 2017, and 
that “a large number of other issues” have come to light since the Court of Appeal 
ruling. 
 
The question of “a lot” and “a large number of other issues” outlined in the notice of 
motion is completely subjective to what Councillor Foster feels is important, and is also 
in our view unnecessarily alarmist. 
 
The reality (outlined in sections 4 and 5) is that in the two years since the original 
decision, the resource consent has not materially changed in a way to be a new 
application. The way it is presented by Councillor Foster misrepresents the reality, 
which is that the Independent Commissioners have been presented with an updated 
version of the same application (this point is backed by Council CEO Kevin Lavery in 
section 3, below) 
 



 

Additionally, the reality is that in the two years since the council resolution was passed, 
the development of the relationship between PNBST and TWC has been a positive 
rather than a negative. 
 
This is something the council has been advised of a number of times (expanded on in 
section 5), but has not been mentioned at all in Councillor Foster’s characterisation of 
the relationship. 
 
Furthermore, Councillor Foster’s repeated focus on the intensity and scale of the 
development being outside of District Plan requirements (despite it only being required 
to be within HASHAA requirements) disregards the publicly available information and 
our repeated commitment to an outcome that does not result in the entire development 
being built, for example, to the maximum heights allowed under HASHAA, but instead 
takes into account the natural environment, good urban planning principles and 
recreational space. 
 
Image 1: 

 
Image 1 shows what the development would look like under HASHAA maximums. This was presented by 

Enterprise Miramar, as a piece of propaganda to discredit the development. 
 
 
 
 



 

Image 2: 

 
Image 2 presents what the development would look like in actuality, and confirmation of not being built to 

full HASHAA maximums. 
 
Finally, this is in line with the feedback received in the survey conducted by Enterprise 
Miramar, in which respondents generally agreed that “more shops and food options, 
careful consideration of new areas for housing, improving the quality of housing, 
provision of better/upgraded infrastructure,” were all things that were important [Page 2 
of Community Vision and Values Survey 21 July 2019, prepared by Boffa Miskell]. 
 
 
 
 
 
 
 
 
 
 



 

3. Clear Disregard for CEO Advice 
 
We are concerned by the instances of clear disregard for advice provided directly 
and in writing by the Wellington City Council CEO to Councillor Foster, regarding 
Shelly Bay. 
 
Much of the paper requests information or action that the CEO has previously advised 
Councillor Foster on, which Councillor Foster has then chosen to disregard. 
 
Some examples are set out below. 
 
Councillor Foster has stated in this document (see p. 91 xvii (b)) that the consent 
application currently with Independent Commissioners is a “new consent”, rather than a 
continuation of the original consent application (relevance of this point is expanded on in 
section 4 below). 
 
This is an inaccurate representation of the current application, but also on 5 April 2019, 
WCC CEO Kevin Lavery wrote to Councillor Foster that the view of the organisation is 
that the original consent is still live. “There cannot be any material changes to the 
proposal to keep it “within scope” as the application is already on foot.” Kevin Lavery, 5 
April 2019, p.11 of Q&A (attached). 
 
In his Notice of Motion, Councillor Foster continues to assume and assert that there is 
new information that is material, requiring the proposal to be brought in front of the 
council again, despite the following advice previously given to him by Mr Lavery, that for 
the consent to be resubmitted, there could not be material changes to the consent 
application: 

- “As discussed above, the applicant cannot amend its proposal to any 
material degree. If it does so, a new application will be required and the 
process with [sic] start again.” Kevin Lavery, 5 April 2019, p. 12 of Q&A. 
 

In his Notice of Motion (para. 29, p.103 and para. 36 & 37, p.105), Councillor Foster 
raises questions regarding PNBST trustee mandate and requests the CEO report back 
on internal iwi affairs. 
 
Previously, Mr Lavery had already provided him the following written advice: 

- “Council’s working assumption (explicitly required in the Key Commercial Terms) 
was that each of PNBST and TWC would structure their commercial dealings in a 
manner that met their own requirements, and that each of them would obtain all 



 

necessary authorisations, consents and approvals required to give effect to those 
transactions (including compliance with internal governance rules).” Kevin 
Lavery, June 2019, p. 24 of Q&A. 
 

 
4. Material Change in Resource Consent Application 
 
We dispute the suggestion that there has been any material change in the resource 
consent application. 
 
Along with the CEO’s advice to Councilor Foster, above, his characterisation of the 
resource consent being ‘quashed’ is not accurate. 
 
As noted above, he says in para 52: “A lot has changed since the Council made the 
decision required to facilitate the Shelly Development, on 27 September 2017. The 
quashing of the resource consent by the Court of Appeal is a material development. A 
large number of other issues have also since come to light.” 
 
He goes onto say again at  p.100: “6. It is understood that many of the resolutions of 27 
September 2017 have not been given effect to and completed because of the ongoing 
High Court and Court of Appeal litigation, and more recently because the Shelly Bay 
proposal is under doubt as the resource consent formerly issued authorising the 
development has been quashed by the Court of Appeal.” 
 
This is simply not true, and any suggestion otherwise is disingenuous. In layman’s 
terms, the Court did not make a judgement call on the consent itself, but rather advised 
that the council had erred on a point of law and therefore it could not give effect to the 
resource consent application. 
 
The Court of Appeal did not ask for the consent to be changed, but rather pointed to the 
council making an error in its interpretation and application of HASHA when granting 
resource consent. The Independent Commissioner process exists to rectify this.  
 
If there is a material change in the resubmitted application, it would likely have been 
caught at the pre-application stage or will be advised by the Independent 
Commissioners, and not for one councilor alone to make a judgement decision and 
present as fact. 
 
 



 

5. Relationship Arrangements between TWC and PNBST 
 
We dispute the suggestion that the development of the relationship between TWC 
and PNBST is of such a nature that suggests the Shelly Bay development is no 
longer in the interest of PNBST beneficiaries. 
 
As both parties have repeatedly stated, TWC and PNBST are in a partnership. 
 
In 2017 RMG, the company that coordinated the council’s consultation process on 
Shelly Bay, recorded Ian Cassels as submitting the following: 
 
“Mr Cassels said the Company would continue working with iwi and other partners to 
provide entry level and more affordable housing.” 
 
The reality is that in the two years that we have waited for Shelly Bay to eventuate, the 
relationship between TWC and PNBST has continued to develop and mature, in 
anticipation of the project coming to fruition. 
 
To date, the joint relationship has resulted in five housing projects with 822 units, and 
more expected in the pipeline. 
 
These are: 

– 350 units at Shelly Bay 

– 221 units at Wainui (Crown also a partner) 

– 93 units at Monark (Crown also a partner) 

– 56 units at Paetutu 

– 102 units at Victoria Quarter (Crown also a partner) 

Certainly, given the MoU arrangements and Treaty Principles that the Council is bound 
to honour, it would be irresponsible of councillors to turn a blind eye to the results for 
PNBST that have come as a result of the Shelly Bay agreement. 
 
It would also be remiss of Councillors to say they were not aware of the growing 
relationship. 
 



 

On 1 May 2019, Ian Cassels wrote to Councillors about the relationship as a whole, part 
of which said: 
 
"In my view, it is remiss to look at our relationship through the lens of Shelly Bay alone, 
as its opponents have done, and insist on some kind of wrongdoing by inferring that the 
numbers do not add up to an arbitrary standard not imposed on any other private 
commercial development in New Zealand." 
 
It was then published by the Dominion Post and is publicly available at: 
https://www.stuff.co.nz/dominion-post/news/112403964/dont-look-at-shelly-bay-alone-d
eveloper-urges 
 
On 03 May 2019, Councillors were presented with the following breakdown of PNBST 
and TWC’s relationship. 
 

 
 
 

https://www.stuff.co.nz/dominion-post/news/112403964/dont-look-at-shelly-bay-alone-developer-urges
https://www.stuff.co.nz/dominion-post/news/112403964/dont-look-at-shelly-bay-alone-developer-urges


 

 



 

 



 

 



 

 



 

 



 

Councillor Foster also queries the final settlement arrangements between WCC and the 
development. 
 
For context, in 2017, the council paper stated: 
 
“10. The Council is now responding to an integrated development proposal undertaken 
as a joint partnership between the Port Nicholson Block Settlement Trust (PNBST) and 
The Wellington Company (TWC). The legal partnership goes under the name Shelly 
Bay Limited. The site for development is approximately 11.3 hectares, which is 
comprised of approximately 7.8 hectares owned by SBL and a Council-owned 
component of some 3.5 hectares.” 
 
“11. PNBST is the legislative mandated entity for Taranaki Whānui ki te Upoko o te Ika 
(Taranaki Whānui). Taranaki Whānui migrated to Wellington in 1830 and is the original 
kaitiaki and mana whenua of Wellington. In 2009 Taranaki Whānui settled their 
historical grievances with the Government, and the purchase of Shelly Bay was part of 
that settlement. The objective of Taranaki Whānui is to restore, revitalise, strengthen 
and enhance the cultural, social and economic well-being of Taranaki Whānui and 
Wellington.” - City Strategy Committee agenda, 27 September 2017, p. 10 
 
We believe that Councillors’ understanding at the time of the council decision of 27 
September 2017 was that the entity that will be contracting with the council is a joint 
venture between TWC and PNBST.  We also believe that Councillors’ understanding 
was that the entity will be Shelly Bay Limited.  
 
We can confirm that the entity council with be contracting with will definitely be a 
joint venture between TWC and PNBST and we can confirm that that entity will 
definitely be Shelly Bay Limited. 
 
We understand that Councillors need a level of comfort about land ownership at 
present, and as such we attach the latest PNBST newsletter, dated 26 August 2019, 
which presents the latest information on ownership. 
 
 
 
 
 
 
 



 

 
Newsletter PNBST dated 26 August 2019 
 



 

 



 

 



 

5. Fairness 
 
We are concerned at the implied suggestions from Councillor Foster that this 
development be treated in a way that is unfair: with disregard for normal 
processes for contracts of this kind; with disregard for our reliance on and 
performance of the council decision of September 2017; and by attempting to 
require that the project meet requirements that did not exist at the time of 
application and are not part of the Council’s official policy. 
 
Councillor Foster’s requests for the principal commercial and legal terms and conditions 
of the Development Agreement (and any other legal agreements) seems to be above 
and beyond what is usually required of commercial deals in the council, and we would 
be interested to know of precedent where this has been done before. 
 
He says: “(i) the principal commercial and legal terms and conditions of the 
Development Agreement (and any other legal agreements) along with confirmation that 
they deliver on the Council’s objectives and drivers for supporting the Shelly Bay 
development, and give effect to paragraphs i - xvi above.” 
 
We would be concerned if Councillor Foster, in requesting this, did not take into account 
all the necessary context available to him. 
 
We would also be concerned if this is the precedent that the council intends on setting, 
as it would significantly slow down commercial processes and negate the expert 
opinions of the council’s internal commercial experts. 
 
The CEO provided Councillor Foster with the following advice prior to his writing of this 
paper: “The key commercial terms are confidential, commercially sensitive and remain 
under negotiation. Accordingly, we are not able to release these.” Kevin Lavery, June 
2019, p. 6 of Q&A. 
 
Councillor Foster’s paper disregards the performative and reliant actions that arose for 
TWC and PNBST as a result of the council decision of September 2017. 
 
He states: “It is understood that many of the resolutions of 27 September 2017 have not 
been given effect to and completed because of the ongoing High Court and Court of 
Appeal litigation.” - Notice of Motion, item 6, p. 100. 
 



 

However, for nearly two years, we have acted in reliance of that decision and in good 
faith, and at considerable cost to ourselves and PNBST, and to disregard that sets a 
very dangerous precedent.  
 
Finally, on this point, Councillor Foster requests a report on how sea level rise and 
climate change are being given effect to in the proposed Development Agreement and 
the design and review process. 
 
Our view is that this is an attempt to require that the project meet requirements that did 
not exist at the time of application and are not part of the Council’s official policy. On the 
issue of sea level rise, we have met our regulatory obligations. 
 
Furthermore, before Councillor Foster presented this paper, he was advised by the 
CEO on this point that: “There has been no precedent on this point and lots of 
speculative comment. This is something we need to consider as part of our Planning 
For Growth and resilience work.” Kevin Lavery, 5 April 2019, p. 22 of Q&A. 
 
To be able to retrospectively change the yardstick by which a project is judged, 
particularly when the Council itself does not have a mechanism to do so - as Mr Lavery 
has pointed out - again sets a dangerous precedent. 
 
Conclusion 
In conclusion: 

- PNBST and TWC remain in a working and constructive partnership that has 
matured since 2017, yielding real results for its members. 

- The development is still under consideration for resource consent. A 
resubmission of the original consent is currently being considered by 
Independent Commissioners for their ruling. 

- There has been no significant material change to the resubmitted version of the 
original resource consent. There is still a commitment to build 350 units at Shelly 
Bay as set out in our application, and for it to be a part of the city that all 
Wellingtonians can be proud of. 

- The parties to settle with WCC will be the same as those that were confirmed to 
councillors at the time of the decision of 27 September 2017 

- PNBST has assured us that moving forward with this relationship is still in the 
best interest of its 18,000 members. 

 
The Wellington Company 
27th August 2019 
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- Notion of Motion: Shelly Bay (Item 2.5 on Council agenda of 28 August 2019). 
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An Integrated Masterplan for Shelly Bay).  
 
- “Shelly Bay Questions” document (190607). Correspondence between Councillor 
Foster and Kevin Lavery regarding Shelly Bay questions and answers dated 8 March 
2019 to June 2019. 
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