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Justice and Electoral Committee 
 

Submission on the Electoral (Integrity) Amendment Bill 
 
 

1. This joint submission is from a group of 19 legal academics and political scientists, whose 
area of research speciality includes constitutional law, electoral representation and 
parliamentary practice: 

 Natalie Baird, University of Canterbury School of Law. 

 Dr Fiona Barker, Victoria University of Wellington School of History, Philosophy, 
Political Science and International Relations. 

 Dr Eddie Clark, Victoria University of Wellington Faculty of Law. 

 Dr Joel Colón-Ríos Victoria University of Wellington Faculty of Law. 

 Professor John Dawson, University of Otago Faculty of Law. 

 Professor Andrew Geddis, University of Otago Faculty of Law. 

 Professor Claudia Geiringer, Victoria University of Wellington Faculty of Law. 

 Professor Janine Hayward, University of Otago Department of Politics. 

 Professor Philip Joseph, University of Canterbury School of Law. 

 Dr Dean Knight, Victoria University of Wellington Faculty of Law. 

 Dr Lindsey Te Ata o Tu MacDonald, University of Canterbury Department of Political 
Science and International Relations. 

 Adjunct Professor Elizabeth McLeay, Victoria University of Wellington School of 
History, Philosophy, Political Science and International Relations. 

 Dr Kate McMillan, Victoria University of Wellington School of History, Philosophy, 
Political Science and International Relations. 

 Sascha Mueller, University of Canterbury School of Law. 

 Steven Price, Adjunct lecturer, Victoria University of Wellington Faculty of Law. 

 Marcelo Rodriguez Ferrere, University of Otago Faculty of Law. 

 Leonid Sirota, Auckland University of Technology Law School. 

 Professor ATH Smith, Victoria University of Wellington Faculty of Law. 

 Dr Claire Timperley, Victoria University of Wellington School of History, Philosophy, 
Political Science and International Relations. 
 

2. We wish to be heard on our submission, with our views presented to the Committee by 
Professor Geiringer and Adjunct Professor McLeay. 

 
Introduction 
 

3. We oppose the enactment of this Bill, with or without amendment. We believe that it 
represents an undesirable and harmful extension of legal regulation into an area that is better 
controlled by political imperatives and electoral judgments. No matter how well intentioned, 
this proposed legislation will have negative effects on our system of representative 
democracy. 
 

4. We accept, as one must, that an MP leaving their party during the parliamentary term distorts 
the proportionality of Parliament. At least where other factors are not seen by the public to 
justify the defection, this has the potential to undermine the credibility of our electoral system. 
For this reason, “Electoral Integrity” legislation has an intuitive appeal.  

 
5. However, there are at least four reasons why it is nevertheless inadvisable: 

 Because “Electoral Integrity” legislation creates more problems than it solves; 

 Because political defections are not a major problem in New Zealand; 

 Because there are effective political sanctions where they occur; and 

 Because it may well be in violation of the New Zealand Bill of Rights Act 1990 (the Bill of 
Rights). 
 

6. We develop these four points briefly below. We then conclude by returning to the point about 
distortion of the proportionality of Parliament, and suggesting that this principle is neither 
sacrosanct nor immutable under the MMP system. 
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“Electoral Integrity” legislation creates more problems than it solves 

 
7. “Electoral Integrity” legislation responds to the problem of unscrupulous political defections 

(such as the paradigmatic case of Alamein Kopu in 1997). But it creates at least two 
problems.  
 

8. The first is a problem of over-breadth. Not all political defections are unscrupulous; indeed, 
the vitality of our multi-party electoral system relies on a degree of healthy political re-
alignment during the course of the electoral cycle. That is particularly so in the latter half of 
the electoral cycle, when MPs are re-positioning themselves for the next electoral contest – 
as happened, for example, when Jim Anderton and his allies wished to leave the Alliance 
Party in 2002 to establish the Progressive Coalition Party.  

 
9. To take this issue further, resignations may actually resolve situations of political deadlock. 

This would not be possible were “Electoral Integrity” legislation to be implemented. 
 

10. “Electoral Integrity” legislation struggles to distinguish between the “lone wolf” defection, as 
exemplified by the Alamein Kopu example, and the party split or merger situation, as 
exemplified by the establishment of the Progressive Coalition Party. This was New Zealand’s 
experience with “Electoral Integrity” legislation between 2001-2005. It necessitated the bizarre 
situation of Anderton and his allies remaining within the parliamentary Alliance party while 
campaigning under a different banner for the next election.  

 

11. In any event, even “lone wolf” defections may be politically justified in some circumstances. 
For example, after Jim Anderton left the Labour Party in 1989, he claimed that “I did not leave 
the Labour Party; the Labour Party left me”, meaning that it was the Party, not Anderton, that 
had departed from its electoral promises. Whether that is so in any particular case is a 
political, not a legal, question that should be left to political judgement and electoral sanctions. 

 
12. The second problem with “Electoral Integrity” legislation is that it places too much power in 

the hands of the party hierarchy at the expense of individual MPs. The vitality of our system of 
representative democracy relies on an on-going and healthy tension between party loyalty 
and individual conscience.  

 
13. That tension is as important under the MMP system as it was under FPP. The introduction of 

MMP may have highlighted the importance of party loyalty. However, intra-party dissent 
remains an important part of the healthy functioning of our multi-party system.  Healthy 
democracies can tolerate dissent. “Electoral Integrity” legislation empowers party hierarchies 
to stifle debate within the party—to use party rules and party disciplinary procedures to force 
dissenting MPs not only out of the party but out of the House itself. Indeed, its very existence, 
and the prospect of its use, leading to dismissal, might inhibit the expression of dissenting 
views by MPs. 

 

14. This legislative effect was confirmed by the Supreme Court’s interpretation of the meaning of: 
“acted in a way that has distorted, and is likely to continue to distort, the proportionality of 
political party representation in Parliament as determined at the last general election” (as 
found in the proposed s 55D(a)). 

 
15.  When the meaning of this term was considered by that Court in the case of Awatere Huata v 

Prebble [2005] 1 NZLR 289, Elias CJ stated: 
 

“I am of the view that the scheme of the statute is that the proportionality of party 
political representation in Parliament is distorted when a member continues to serve 
in Parliament after ceasing to be a member of the political party for which he or she 
was elected.” (At [43]). 
 

Her Honour then went on to say: 
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“Just as members are free to move on from the party, the party is free to leave 
members behind, if it acts in accordance with its rules of association and if it is willing 
to wear the political risk of such action with the electorate. Whether the change in 
affiliation is as a result of the party acting to exclude the member of Parliament from 
its caucus or whether it is a result of the member of Parliament resigning or becoming 
independent, distortion of the proportionality of political party representation in 
Parliament as determined by electors equally results if the member continues to 
remain as a member of Parliament.” (At [50]). 
 

To paraphrase, a political party’s decision to expel or suspend an MP from the part, using its 
own internal rules, provides the necessary legislative grounds for that party’s leader to trigger 
the process to have the MP’s seat declared vacant. In other words, the rules of each party 
become the de facto rules for retaining membership in Parliament. 

 
16. A further significant problem created by “Electoral Integrity” legislation is that it inevitably 

distinguishes between constituency and list MPs in that the former have the opportunity to 
contest the resulting by-election while the latter do not. All MPs should have the same rights 
and responsibilities: contrary to the opinion of many, list MPs are not ‘second-class’ 
representatives of the people. 

 
Political defections are not a major problem in New Zealand 
 

17. Internationally, countries that have legislated to sanction “Electoral Integrity” have often done 
so against a background of mass political defections, posing a significant threat to the 
integrity of the democratic system. New Zealand’s previous “Electoral Integrity” legislation 
also may be seen in this context. 
 

18. The 1993-1996 parliamentary term did see a number of political defections, as MPs 
positioned themselves for the new multi-party system. In the five years between the first MMP 
election in 1996 and the introduction of the “Electoral Integrity” legislation in 2001, along with 
Alamein Kopu’s political defection was the defection of Frank Grover in 1999 to form the 
Christian Heritage Party, and the mass defections from the New Zealand First Party that 
occurred in 1998.  

 
19. It is questionable whether these post-MMP party-realignments really justified the introduction 

of “Electoral Integrity” legislation in 2001: 

 Grover’s defection was late in the electoral cycle, and enabled him to re-position 
himself as a Christian Heritage Party MP to fight the 1999 election; 

 The eight New Zealand First defections occurred en masse, after the National Party-
New Zealand First coalition disintegrated in August 1998, and are better thought of as 
an example of the party split situation discussed above.  

In any event, it is to be expected that there would be a high degree of movement during the 
early period of MMP politics given the entry into Parliament of a large number of new parties, 
represented by politically inexperienced MPs. 

 
20. However, there simply is no evidence of such a problem continuing today. In the thirteen 

years since the electoral integrity legislation expired (at the 2005 election) there are only four 
examples of MPs leaving their party part-way through the parliamentary term and remaining 
in Parliament without contesting a by-election:  

 Gordon Copeland (who left United Future in May 2007 and contested the 2008 
election as a candidate for The Kiwi Party);  

 Taito Phillip Field (who left the Labour Party under threat of expulsion in February 
2007 and contested the 2008 election as a candidate for the New Zealand Pacific 
Party);  

 Chris Carter (who was expelled from the Labour Party in October 2010 and remained 
in Parliament for the rest of the term as an Independent MP); and 

 Brendan Horan (who was expelled from New Zealand First in December 2012 and 
contested the 2014 election as a candidate for the NZ Independent Coalition). 
 



 4 

21. This is hardly evidence of a major threat to the integrity of the electoral system. Further, with 
the exception of Gordon Copeland, all of these MPs were either expelled from the party or left 
under the impending threat of expulsion—a somewhat different situation from the 
paradigmatic case of an MP choosing to re-assess their political affiliations part-way through 
an electoral cycle. 
 

There are effective political sanctions for “Electoral Integrity” 
 

22. The most obvious sanction for an MP who leaves her or his party is the unlikelihood of being 
re-elected. In our electoral system, the public speak every three years. The New Zealand 
public repeatedly has shown its lack of tolerance for political defections. Of the post-1996 
examples listed above of MPs who left their party and chose to remain in Parliament without 
facing a by-election, not one was re-elected to Parliament at the next general election.  

 
23. The occasional example of an MP remaining on a parliamentary salary for the remainder of 

the electoral cycle may be undesirable, but it is a small price to pay to avoid the negative 
effects created by “Electoral Integrity” legislation.  

 
24. In any event, there are other political sanctions which may account for why the incidences of 

party hopping have been so rare. They include: 

 public and media disapproval; 

 party pressure and disapproval; and 

 the practical and financial disadvantages of becoming an Independent.  
 

25. Unlike legal sanctions, political sanctions can distinguish between principled and unprincipled 
political behaviour. For example, Tariana Turia left the Labour Party in 2004 in the face of 
widespread dissatisfaction amongst Labour’s Māori voters over Labour’s sponsorship of the 
Foreshore and Seabed Act. As Turia was a constituency MP, she was able to resign from 
Parliament and (successfully) contest a by-election. But if she had been a list MP, it is far 
from clear that it would have been “unprincipled” of her to have resigned from Labour and 
remained in the House. 

 
Electoral integrity legislation may well be in violation of the New Zealand Bill of Rights Act 
1990 

 
26. The Attorney-General accepts that this legislation has significant implications for the rights to 

freedom of expression and freedom of association. Although he believes the issue is ‘finely 
balanced’, he ultimately concludes that any limits on the respective rights are ‘demonstrably 
justified in a free and democratic society’ as required by section 5 of the Bill of Rights. We do 
not agree. 
 

27. Section 5 of the Bill of Rights has been held to demand that: any limit on protected rights 
actually advances a legitimate and pressing objective; that it goes no further than is 
reasonably necessary to meet that objective; and that it does not limit the right more than is 
justified by the social good that is advanced (it does not, in short, use a sledgehammer to 
crack a nut). 
 

28. In this case, the Attorney-General identifies two objectives underlying the legislation: to 
enhance public confidence in the integrity of the electoral system; and to enhance the 
maintenance of the proportionality of political party representation in Parliament as 
determined by electors. 
 

29. We accept that the first of these is a legitimate and important objective. However, for all the 
reasons explored above, we cannot accept that this legislation is justified in Bill of Rights 
terms. To repeat, political defections are not a major problem in New Zealand, there are 
effective political sanctions where they occur, and “Electoral Integrity” legislation, in any 
event, creates more problems than it solves. For these reasons, the net effect may well be a 
detriment to, rather than an enhancement of, public confidence in the integrity of the electoral 
system. And to the extent that this objective is advanced, it is an archetypal example of a 
sledgehammer being used to crack a nut. 



 5 

 
30. With respect to the second objective – maintenance of the proportionality of political party 

representation – we accept that this is an important objective and we accept, too, that it is 
advanced by this legislation. But it is important to note that, under our current electoral 
system, the proportionality of political party representation is treated as a relative rather than 
an absolute good. Distortion of proportionality already occurs in that only parties that 
surmount the representation threshold gain seats in Parliament, while the existence of 
“overhang” seats also fails to accurately reflect the overall spread of party votes. Following an 
election, proportionality may then be affected where a constituency MP resigns or dies and a 
by-election is held. A concrete example of this occurred in 2015, when Winston Peters’ victory 
in the Northland by-election altered the overall make-up of Parliament as decided by the 
voters. 

 
31. Consequently, even under MMP, party proportionality is not invariably the most important 

electoral principle. Furthermore, the Bill of Rights requires that party proportionality must be 
balanced against other principles, especially MPs’ freedom of expression, conscience and 
association. Overall, we believe the importance of protecting these representative freedoms 
outweighs the objective of concretising political party representation in the House.   

 
32. In our view, the correct balance is best represented by the status quo.  

 


