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Trust law reform - Questions and Answers  

Why do we need a new Trusts Act? 
The Trustee Act 1956 was enacted 60 years ago and needs updating.  A new Act 
will also enable aspects of trust law currently found only in complex common law to 
be clearly set out in one place.  

What are the main issues with our current laws? 
The main problems with New Zealand’s trust law are: 

 There is a common lack of understanding about trusts; about what a trust is, 
and the flow on implications of transferring property ownership under a trust, 
and also about how trusts work, and the rights and obligations of the parties 
involved 
 

 The Trustee Act is outdated, doesn’t reflect trust practice and is narrow in 
scope. This makes it difficult to draft trust deeds, which routinely need to 
contract out of the Trustee Act’s default rules 
 

 Trust administration is complicated and expensive. Making changes to trusts 
or managing unforeseen circumstances is difficult. Dealing with simple 
administrative matters often requires application to court. 

These problems increase costs. Legal advice is necessary to navigate complex and 
out-of-date law. Application to court is often required when matters could be easily 
resolved. 

How will the new Trusts Act change this? 
In contrast with the current legislation, the new Trusts Act will be a practical and 
useable statute. The aim is to introduce an Act that facilitates the efficient operation 
of trusts and resolution of trust related disputes. Trust users should be able to easily 
read and navigate the legislation. 

It will free trustees to make better choices about how trust property is managed.  For 
instance, the new Act will give trustees the power to deal with trust property as if it 
were their own, unless the specific trust deed restricted this.   

What are the changes being proposed?  
In summary, the Trusts Act will include: 

 a description of the key features of a trust. This will help people understand 
their rights and obligations, and what is involved in creating and running trusts 

 mandatory and default trustee duties (based on established common law 
principles) to help trustees understand their obligations 

 requirements for managing trust information and disclosing it to beneficiaries 
(where appropriate), so they are aware of their position  

 flexible trustee powers, allowing trustees to manage and invest trust property 
in the most appropriate way   
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 updated provisions on the appointment of agents, custodians, nominees and 
delegates  

 provisions to support cost-effective establishment and administration of trusts 
(such as clear rules on the variation, resettlement and revocation of trusts)  

 options for removing and appointing trustees out of court 

 continuation of court oversight of trusts, when necessary, to ensure trustees 
can seek help and are held accountable. 

Are there major changes to trust law being proposed?  
For the most part, the new Trusts Act will not change established trust law principles.  
The Act will largely restate the existing law (both from the Trustee Act 1956 and 
common law) but in plain language.  In doing so, the Act will clarify aspects of the 
law that are uncertain or inaccessible to many trust users who don’t have a legal 
background.  For example, it will help trustees by clearly setting out their duties, 
which are currently found in common law.   

The Act will clarify that trustees cannot be exempt or indemnified for behaviour that 
is more than mere negligence. This will help protect beneficiaries’ interests. 

In addition, the reforms will enhance the current law and update it to reflect current 
practice. For instance, the default rules will be updated to allow trustees to use 
modern investment and accounting approaches.  

Will all New Zealand trusts be governed by the new Act? 
Yes, except to the extent that some types of trusts (such as charitable trusts) are 
governed by specific legislation (see question 4).  The new Trusts Act will largely be 
a restatement of the existing law, much of which, however, is currently only found in 
common law (case law).   

What do the reforms mean for charitable trusts, unit trusts, trusts used for 
superannuation schemes, energy trusts and Māori land trusts? 
Each of these specialised trust areas has its own legislation.  The new Act will only 
apply where it relates to something not covered in the primary legislation for the 
specific type of trust. 

Why doesn’t the new law include a trusts register? 
The Law Commission considered the question of a trusts register during its trusts 
review and concluded that a universal register of trusts was unnecessary. A register 
would fundamentally change the nature of trusts and be a departure from overseas 
and historical norms. For these reasons, the draft Bill does not include a trusts 
register.   

What is the timeline for the proposed changes? 
Submissions on the draft Trusts Bill close 21 December. The consultation period 
provides an opportunity for the public to help make sure the draft Bill is fit for purpose 
and identify any unintended consequences. 

It’s expected a final version of the Bill will be introduced to Parliament in 2017. 
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How will the new Trusts Act reduce costs? 
Simpler and clearer law will reduce the need for trust users to seek legal advice. 

Savings will result as some matters will no longer need to be resolved in court, for 
example, transferring property title when a trustee has become incapable due to lost 
mental capacity. This simple proceeding can currently cost anywhere between 
$5000 and $10,000. There will also be consequential savings in court costs, 
including judges' and registrars' time. 

Clearer law should also reduce litigation risks in the medium to long term.  Well-
informed trustees are less likely to act contrary to the law, so there should be fewer 
disputes. 

What consultation has there been on the new Trusts Bill?  
The new Trusts Bill responds to the Law Commission’s extensive review of trust law.  
In 2009, the Law Commission began a comprehensive four year review of trust law 
including publishing six public consultation papers. The Law Commission’s final 
report Review of the Law of Trusts: A Trusts Act for New Zealand made 51 
recommendations to modernise and clarify trust law.   

In March 2014, the Government accepted the Commission’s recommendation to 
replace the current Act with a new Trusts Act. In 2015, a reference group of seven 
trust experts tested the Commission’s proposals and their feedback has helped 
shape the new legislation.  

The release of the draft Trusts Bill will allow the public to have a say on the detailed 
provisions.  

Once the Bill receives its first reading and is referred to a parliamentary Select 
Committee for consideration, there will be a further opportunity to comment.  

What changes are proposed to address relationship property problems? 
The Law Commission made two recommendations to amend the Property 
(Relationships) Act 1976 and Family Proceedings Act 1980.  These issues will now 
be considered within the broader review of relationship property law, which the Law 
Commission has begun.   

What changes will I need to make to my family trust? 
The intention is that trust deeds will not need to be changed. The new Trusts Act will 
largely be a restatement of the existing law. The draft Trusts Bill provides an 
opportunity for practitioners to identify whether the Bill will have any unintended 
consequences for existing trusts and whether additional transitional arrangements 
need to be provided for in the Bill. 

How can I have a say on the proposed law? 
The draft Bill and information on how to make a submission is available online at 
consultations.justice.govt.nz. Submissions close at 5pm on 21 December. 

 

https://consultations.justice.govt.nz/


 

4 

Information on trusts: 

What is a trust? 
A trust is a legal relationship created by someone (the settlor) giving an asset to 
someone else (the trustee) to look after it for the benefit of a person or people (the 
beneficiaries) or for a specified purpose permitted in law. 

Any assets transferred to the trustees become their legal property, but they hold the 
assets on trust for the beneficiaries. The trustees have a legal obligation to deal with 
the assets in the manner set out in the trust deed and in accordance with certain 
fundamental duties.  

How many trusts are there in New Zealand?  
The Law Commission estimates there are between 300,000 to 500,000 trusts in New 
Zealand. But trust use is generally private and there is no register of trusts, so the 
exact number is unknown 

In the 2013 Census, 215,280 households reported that their home was owned by a 
trust (this figure included estates). However, this number is probably under-reported. 

Why do people use trusts? 
Trusts are used in New Zealand for many purposes.  A trust offers a way to separate 
the legal ownership of assets from those who are to benefit from that ownership.  
Using a trust is also one way to allow property to be held collectively rather than 
individually.   

Aside from the common family trust, trusts are used in a wide range of industries.  
This includes the farming, research and charitable sectors, as well as for listed 
companies.  There are unit trusts, trusts for superannuation schemes, energy trusts 
and Māori land trusts.   

Some examples of how trusts are used are: 

 to provide for family members with special needs, eg for a family member with 
a disability 

 to protect personal assets from business risks 

 to keep a farm within a family for successive generations 

 to hold Māori land and other assets 

 to protect assets from relationship property claims 

 in the capital markets, both in structured financial transactions and for 
investment purposes. 

 


