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UNDER EMBARGO UNTIL MONDAY, 19 MAY 2014 10:00AM 
 

Media Briefing on Contempt in Modern New Zealand  
(NZLC IP36, 2014) 

 

Introduction 
 
1. The Commission is undertaking a first principles review of the law of contempt of 
court. Most of the law of contempt is common law and is criminal in nature. Its 
purpose is to maintain public confidence in the administration of justice and to 
preserve an effective and impartial system of justice. However, the law is vague in 
scope, predates the internet age and the enactment of the New Zealand Bill of Rights 
Act 1990, and is inaccessible to the New Zealand public.  
 
2. A major focus of the Law Commission’s review is the extent to which the 
common law should be replaced by statute.  
 

Publication contempt relating to a particular trial 
 
3. It is a contempt to publish material where there is a real risk in all the 
circumstances that publication will interfere with a defendant’s right to a fair trial. 
 
4. The Commission proposes abolition of the common law publication contempt. In 
its place, the Commission proposes there be a statutory restriction on publicly 
disclosing a defendant’s previous convictions or concurrent charges before he or she 
has been tried. Non-compliance with the statutory restriction would be an offence, but 
any person could apply for an order permitting publication on specified grounds. The 
restriction would apply from the date on which the charges are filed until after the 
verdict has been delivered (subject to variation by the court). 
 
5. The Commission also proposes a new statutory provision under which the court 
could make a suppression order prohibiting the publication of other information if it is 
necessary to protect a person’s right to a fair trial. This would replace the use of the 
High Court’s inherent power to make general suppression orders against non-parties 
during the pre-trial phase of proceedings. Publication in breach of any suppression 
order made under the provision would be an offence.  
 
6. Under the Commission’s proposals, it would be a new statutory offence to 
publish material that creates more than a remote risk of prejudice to a fair trial. This is 
a deliberately lower threshold test than that for a stay of prosecution. 
 
 



 

 2 

Publication contempt relating to the courts or judges generally (“scandalising 
the court”) 
 
7. It may be a contempt to publish material insulting a judge, or imputing improper 
or corrupt judicial conduct. The Commission considers the contempt of scandalising 
the court is no longer necessary, and proposes that the common law contempt be 
abolished. The Commission also asks whether the contempt should be replaced by a 
statutory criminal offence, or whether existing offences and the provisions in the 
Harmful Digital Communications Bill will be sufficient to protect the administration of 
justice. 
 

Juror Contempt 
 
Juror research 

8. The internet and advances in technology mean it is now more difficult to shield 
jurors from exposure to extraneous information during a trial. Jurors accessing and 
sharing extraneous material with other jurors pose a risk to a defendant’s right to a fair 
trial based on the evidence before the court.  
 
9. The Commission invites comment on a combination of measures to minimise the 
risk of jurors undertaking their own research, including:  
 
• an interactive approach to empanelling jurors covering prior exposure to the case;  

 
• guidelines for content and systematic delivery of comprehensive judicial directions 

that deal with the risks of jurors searching out information;  
 

• educational information on juror service that includes the same or similar material;  
 
• making it easier for jurors to ask questions, particularly about legal or technical 

matters; 
 
• better information flow and more engagement of jurors in the courtroom; and 
 
• a statutory offence to replace common law contempt as it applies to jurors who, 

notwithstanding clear unequivocal instruction, intentionally search for extraneous 
information knowing or believing it will be relevant to the case. 

 
10. Another option that could be considered is amending the criteria for a judge-
alone trial. The Commission is not persuaded that this is appropriate at this stage, but 
we seek feedback on it. 
 
Disclosure of jury deliberations 

11. Disclosure or publication of jury deliberations may also be a common law 
contempt. To date, contempt proceedings have not been taken against jurors for 
disclosure of jury deliberations in New Zealand. The law is very unclear, however.  
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12. The Commission proposes the common law be replaced with a new offence for 
anyone, including a person who has served on a jury, to disclose or publish details of a 
jury’s deliberations or for anyone to solicit such information.  This would not apply 
where disclosure is in the interests of justice because there has been some irregularity, 
such as juror misconduct during deliberations. 

 
Civil contempt 
 
13. Civil contempt is currently available to coerce a litigant to comply with a court 
order. It may be contempt for a person to refuse or neglect to do an act, or to refrain 
from doing an act, required by a court order in civil proceedings (other than the 
payment of money to the other party). 
 
14. The Commission considers that it is time to completely separate civil 
enforcement from contempt. We suggest that the punitive sanction of imprisonment 
should not be available as a civil enforcement tool. There are now other remedies 
available to litigants to enforce court orders. We ask also whether a statutory offence 
is needed to address the most serious breaches of court orders where they are of a 
nature that threatens the administration of justice. This new offence would replace 
contempt where it takes the form of breaching a court order.  
 

Contempt in the face of the court 
 
15. This contempt deals with disrupting the court while it is sitting, and is already 
provided for by statute. The Judicature Modernisation Bill contains a new contempt in 
the face of the court provision for several courts in line with current legislation, which 
provides that a judge may have a disruptive person removed from the court and 
imprisoned until the court rises and also enables the judge to sentence the person 
immediately to a period of imprisonment for up to three months and/or impose a fine 
of up to $1,000. 
 
16. The Commission asks whether there should be a requirement for the separation 
of the immediate removal and incarceration of the disruptive person from the process 
of punishing that person for the contempt offence. There could be a requirement, for 
example, for the contempt hearing to be conducted by another judge on another 
occasion. 
 

Residual contempt replacement offence 
 
17. The Commission proposes that all common law contempt powers should be 
extinguished and the various forms of contempt made statutory offences.  If there are 
concerns about potential gaps in the law, there could be a “catch all” statutory 
provision making it an offence to engage in any other conduct where there is a real risk 
the conduct will interfere with the administration of justice. This would complete the 
partial codification of contempt that currently exists and make the offences relating to 
the administration of justice clearer and more accessible to the New Zealand public.  


