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ELIAS CJ

[1]  This interlocutory appeal is concerned with disclosure of documents relied on
to establish eligibility for surrender under Part 3 of the Extradition Act 1999.
Eligibility for surrender is established under s 24 if a judge of the District Court is
satisfied that the evidence given or produced would justify the person’s trial in New
Zealand and that no restrictions on surrender apply. The determination is made at a
hearing conducted on the same basis as a committal hearing for an offence
committed in New Zealand. Although the final decision whether to surrender
someone found to be eligible is a government decision, the question of eligibility for
surrender is determined by judicial process and according to New Zealand law, as is
made clear by both the Act and the extradition treaty between New Zealand and the

requesting country in this case, the United States of America.

[2]  The Minister of Justice has applied for extradition of the appellants to the
United States on criminal charges of copyright infringement, money laundering,
racketeering, and wire fraud arising out of the operations of the Megaupload group
of companies which provided storage of electronic files. These storage sites are said
to have been used for massive sharing of files, in evasion of copyright.

[3] Since the United States is an “exempted country” under the Act,? the judicial
hearing to determine eligibility for surrender is being conducted, in accordance with
s 25 of the Act, on the basis of a “record of the case”. Under s 25(2) such record
must include both “a summary of the evidence acquired to support the request for the
surrender of the person” and “other relevant documents, including photographs and
copies of documents”. Once the formalities of production required by s 25 are
complied with,® the record of the case is admissible as evidence without further

proof of the matters summarised or the documents contained in it.

The terms of the “Treaty on Extradition between New Zealand and the United States of
America” [1970] NZTS 7 (signed 12 January 1970, entered into force 8 December 1970) are
contained in sch 1 of the Extradition (United States of America Order) 1970.

2 Extradition (Exempted Country: United States of America) Order 1999.

The record of the case must be accompanied by an affidavit of the prosecutor stating that it was
prepared by or under his direction and that the evidence has been preserved for use at trial and
by a certificate that in the opinion of the prosecutor the record of the case “discloses the
existence of evidence that is sufficient under the law of the exempted country to justify a
prosecution in that country”: Extradition Act 1999, s 25(3).



[4] Two principal questions arise on the appeal. First, whether documents
evidencing the commission of the offence charged which are relied upon to justify
the person’s trial may be summarised or must be provided in the record of the case.
Secondly, whether the court determining eligibility for surrender may require

additional material to be disclosed.

[5]  The Court of Appeal* has overturned orders for disclosure first made in the
District Court® and upheld on judicial review to the High Court.® It held that s 25
does not require provision of copies of the documents relied on to establish a prima
facie case if their effect is summarised in the summary of evidence in the record of
the case.” It held also that the court may require disclosure of documents not
included in the record of the case only where necessary “to protect the integrity of its
processes”.® The Court accepted that someone resisting a prima facie case might be
“able to point to gaps or flaws in the material summarised or analysed in the record
of the case, or ... to point to documentary or other evidence which causes the
extradition court to doubt the reliability of the material proffered by the requesting
state” and to conclude that a prima facie case is not established.’ But it considered
that “a challenge which does not go to the reliability of the material in the record but
to its interpretation — that is, to the inferences that should be taken from it — is more
appropriate to a trial than to an extradition hearing”.’® Because of this analysis of
the limited functions of the extraditing court, the Court of Appeal concluded that the

disclosure orders in the case had been wrongly made.

[6] For the reasons given in what follows, | disagree with both conclusions in the
Court of Appeal. 1 consider that s 25(2) requires the provision to the person against
whom extradition is sought of the documents relied upon to establish a prima facie
case justifying trial and therefore extradition. Since it is accepted that the record of
the case on this view is incomplete, the deficiency must be remedied if the Minister

wishes to proceed on it. That conclusion would be sufficient to dispose of the

* United States of America v Dotcom [2013] NZCA 38, [2013] 2 NZLR 139 (Arnold, Ellen France
and French JJ) [Dotcom (CA)].

Dotcom v United States of America [2012] DCR 661 (Judge DJ Harvey) [Dotcom (DC)].

United States of America v Dotcom [2012] NZHC 2076 (Winkelmann J) [Dotcom (HC)].
Dotcom (CA), above n 4, at [89].

At [107].

At [108].

10 At[108].
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appeal, since the disclosure ordered in my view does not go further than to remedy
the deficiency in the record of the case and I consider the court has power to require
compliance with s 25(2)."* Mine is however a minority conclusion in this Court. It
is therefore necessary for me to explain why | consider that the court determining
eligibility for surrender has inherent power to compel disclosure for the purpose of
the fair determination whether a prima facie case of commission of the offence has
been established. Such powers in my view clearly extend to documents which are
relied on to evidence the commission of the offence and justify putting the person on
trial (and which, in the case of an exempted country, may be provided in the record

of the case).

[7] Since | consider that the disclosure ordered here goes no further than the
disclosure necessary to inform those who are the subject of the hearing of the prima
facie case against them, | would allow the appeal from the Court of Appeal and
substantially reinstate the orders made in the District Court. On that basis, recourse
to a power to order wider disclosure than is required by s 25(2)(b) was not necessary
to make the orders here (although it is necessary for me to express disagreement with
the views expressed by other members of the Court that there is no such power

available to the court which it may exercise in an appropriate case).

The disclosure ordered by the District Court

[8] In the District Court, Judge DJ Harvey held that the record of the case
submitted on behalf of the United States did not comply with s 25(2)(b) because it
did not contain the relevant documents.*? He treated this as important background
when considering the application for disclosure. Although it may make no
difference in result, I consider non-compliance with s 25(2)(b) is better treated as a
stand-alone deficiency which the court may order remedied rather than immediately

declining to admit the record of the case as evidence.

[91 As Winkelmann J in my view correctly identified, the orders made by
Judge DJ Harvey were limited to the documents relied on as evidence to justify
committal for trial on the charges, determination of which was the responsibility of

11 See below at [56].
2" Dotcom (DC), above n 5, at [232].



the Judge under s 24(2)(d)(i).** The orders made, which are attached as a schedule
to these reasons, were structured on the elements of the offence and were in
substance limited to disclosure of documents which evidenced those elements of the
offence on which the court was required to be satisfied that a prima facie case had

been demonstrated.

[10] The disclosure ordered by the District Court Judge was grouped under the
charges of criminal breach of copyright, money laundering, racketeering and wire
fraud.'* The documents relating to the criminal breach of copyright charge were
broken down into those evidencing copyright ownership, those evidencing
infringement, those evidencing the “commercial element” of benefit to Megaupload
and its employees and “premium” users and those documents evidencing
“knowledge/wilfulness”. The documents required to be disclosed for the purposes of
the “money laundering” charges were those evidencing the transfer or handling of
funds for the purpose of money laundering and those containing descriptions of
transactions or recording financial transactions undertaken (directly or indirectly)
“for the purpose of money laundering”. The documents ordered to be disclosed in
relation to the charges of “racketeering” were all those which evidenced “the
formation and/or existence of an enterprise involved in ‘racketeering activity’”, all
documents said to evidence participation by those charged in such enterprise, and all
documents said to evidence engagement in “racketeering activity” by those charged
and/or the said enterprise. In respect of the charges relating to “wire fraud”,
disclosure was ordered in respect of all documents said to be evidence that those
charged, by means of one of the specified mechanisms of transmission, received a
benefit or caused a loss “as a result of false or fraudulence pretences”. Secondly,
disclosure was ordered of all documents said to evidence “the fraudulent and/or
falsity of the basis on which the applicant is alleged to have received a benefit or

caused a loss”.

[11] The terms of the orders for disclosure made may perhaps in some respects be
expressed too widely (principally in the requirement of disclosure of “all documents

either connected to, related to or evidencing” legal ownership of copyright or

3 Dotcom (HC), above n 6, at [22]-[23].
" Dotcom (DC), above n 5, at “Appendix — Documents to be Disclosed”.



infringement of it). But it is clear that the orders were directed at disclosure of
documents relied on as evidence of ownership, infringement, commercial gain,

knowledge and so on.

[12] Winkelmann J was not impressed by the argument that the requirement to
provide the documents evidencing the elements of the offence would be a substantial
burden. She pointed out that much of the material is already in electronic form.*
What is more, she considered that the size of the task simply reflected the
complexity of the particular case and that “[t]he size of the task in a particular case

cannot be permitted to shape the general principle to be applied”.16

[13] I agree with the views expressed by Winkelmann J. | would re-express the
orders made to make it clear that they are confined to documents relied on as
evidencing the offences. So confined, | consider the orders made were not properly
regarded as general discovery (as they are characterised in the reasons given by other
members of this Court) and were confined to what was necessary if those whose
extradition was sought were to understand and have proper opportunity to meet the
prima facie case against them. For the reasons given in paragraphs [41] to [56] | am
of the view that this was no more than was required by s 25(2) to be included in the

record of the case.

Determining “eligibility for surrender” under the Extradition Act

[14] Since New Zealand and the United States are parties to a treaty for
extradition,'” the procedure to be followed before extradition is ordered for removal
to the United States is that set out in Part 3 of the Act."® Under Part 3, a person
arrested for the purposes of extradition (on warrant issued by a District Court judge)
must be brought before the District Court for determination whether he is “eligible
for surrender” under s24(1) of the Act. “[E]ligibility for surrender” under
s 24(2)(d)(i) requires the court to be “satisfied that the evidence produced or given at

the hearing would, according to the law of New Zealand, but subject to this Act ...

5 Dotcom (HC), above n 6, at [118].

6 At[118].

Y That treaty is given effect by an Order in Council (the Extradition (United States of America)
Order 1970) in accordance with s 15 of the Act.

8 Extradition Act, s 13.



justify the person’s trial if the conduct constituting the offence had occurred within

the jurisdiction of New Zealand”.™

[15] The basis on which eligibility for surrender is determined is explained in
s 24(2) but the full text of s 24, so far as is relevant to the present appeal, is as

follows:

24 Determination of eligibility for surrender

@ Subject to section 23(4), if a person is brought before a court under
this Part, the court must determine whether the person is eligible for
surrender in relation to the offence or offences for which surrender is
sought.

(2)  Subject to subsections (3) and (4),*° the person is eligible for
surrender in relation to an extradition offence for which surrender is
sought if—

€)) the supporting documents (as described in section 18(4) in
relation to the offence have been produced to the court; and

(b) if—

Q) this Act applies in relation to the extradition country
subject to any limitations, conditions, exceptions, or
qualifications that require the production to the court
of any other documents; or

(i) the terms of an extradition treaty in force between
New Zealand and the extradition country require the
production to the court of any other documents—

those documents have been produced to the court; and

(c) the court is satisfied that the offence is an extradition offence
in relation to the extradition country; and

(d) the court is satisfied that the evidence produced or given at
the hearing would, according to the law of New Zealand, but
subject to this Act,—

() in the case of a person accused of an extradition
offence, justify the person’s trial if the conduct
constituting the offence had occurred within the
jurisdiction of New Zealand; or

9 The person is not eligible for surrender if he satisfies the court that a mandatory statutory or

treaty restriction applies or that a discretionary restriction should be exercised in his favour:
ss 24(3) and (4).

20 Provisions which, not being relevant to the argument on the appeal, it is unnecessary to set out.



[16] The Part 3 inquiry is to be contrasted with that under Part 4 of the Act. Part 4
is concerned with extradition to Australia and has been extended by Order in Council
to apply to the United Kingdom and Pitcairn Island.”* Part 4 contains no
requirement equivalent to that contained in s 24(2)(d). Eligibility for surrender
under Part 4 does not require the determination of the court that a prima facie case to
put the person on trial is shown on evidence. The role of the court is limited to being
satisfied that the formal steps required by the legislation have been complied with,
that the person is extraditable, that the offence is an extradition one, and that no
statutory or treaty bars to extradition apply.>> When extradition is conducted under
Part 4 procedures, the court may not admit or entertain evidence concerning the
justification for trial of the person whose extradition is sought, as s 45(5) makes

clear:

(5) In the proceedings under this section,—

@) the person to whom the proceedings relate is not entitled to
adduce, and the court is not entitled to receive, evidence to
contradict an allegation that the person has engaged in
conduct that constitutes the offence for which surrender is
sought; and

(b) nothing in this section requires evidence to be produced or
given at the hearing to establish the matters described in
subparagraphs (i) and (ii) of section 24(2)(d).
[17] In the present case, where eligibility falls to be determined under Part 3, the
District Court has “the same jurisdiction and powers, and must conduct the
proceedings in the same manner, as if the proceedings were a committal hearing of
an information for an indictable offence alleged to have been committed within the
jurisdiction of New Zealand”, except where other provision is “expressly” made in
the Act or in regulations made under s 102 of the Act.?® In addition, Part 5 of the
Summary Proceedings Act 1957 (as it stood immediately before enactment of the
Criminal Procedure Act 2011) applies to proceedings under Part 3 when a person is

brought before the court for determination of eligibility for surrender in accordance

2L An equivalent process applies in respect of the Cook Islands under Part 8 of the Cook Islands

Act 1915.
22 Extradition Act, s 45(2) and (3).
2 Section 22(1)(a).



with s 24, except where a provision is inapplicable or necessarily requires adaptation

in the context of extradition.*

[18] These provisions concerning the powers and procedure of the court
determining eligibility for surrender are contained in s 22 of the Act. As farasisitis

relevant, s 22 provides:

22 Powers of court

@ In proceedings under this Part, except as expressly provided in this
Act or in regulations made under section 102,—

@) the court has the same jurisdiction and powers, and must
conduct the proceedings in the same manner, as if the
proceedings were a committal hearing of an information for
an indictable offence alleged to have been committed within
the jurisdiction of New Zealand; and

(b) the following provisions apply to the proceedings, so far as
applicable and with the necessary modifications:

(1) Parts 5 and 5A and sections 203, 204, and 206 of the
Summary Proceedings Act 1957:

(i) Parts 1 (except sections 9 to 12), 2, and 4 of the Bail
Act 2000:

(iii)  the Criminal Procedure (Mentally Impaired Persons)
Act 2003.

(G)) The enactments (other than this Act, its provisions, Parts, and
regulations made under it) specified in this section must be read as
they read immediately before the commencement date as defined in
section 394 of the Criminal Procedure Act 2011.

[19] The regulation-making power contained in s 102(1) includes power to make
regulations “prescribing additional matters to be included in the record of the case

under section 25”%

and “prescribing the practice and procedure of District Courts in
relation to proceedings under this Act”.?® The power to make regulations prescribing

practice and procedure is elaborated to include, “without limitation™:

(1 the pre-hearing disclosure of information:

24 section 22(1)(b)(i).
% Section 102(1)(b).
% Section 102(1)(e).



(i) the powers of the court when information required to be disclosed by
the regulations is not disclosed or not disclosed in accordance with
the requirements specified in the regulations or by the court:

(iii)  requiring the person whose surrender is sought to give notice of his
or her intention to put a restriction on surrender in issue in the
proceedings:

(iv)  the circumstances in which the court may appoint an expert witness,
the procedure to be followed after the expert witness is appointed,
the rights of the parties in relation to the evidence given by the
expert witness, and the manner in which the expert witness is to be
remunerated.

Under s 102(2) it is provided that any regulations made prescribing the practice and
procedure of the court “may provide for different practice and procedure in relation

to proceedings under Part 3 than in relation to proceedings under Part 4”.

[20] Section 22 makes it clear that a court determining eligibility for surrender
under Part 3 of the Act has all the general jurisdiction and powers, statutory and
implied, available to it when conducting a committal hearing. Only to the extent that
such general powers are excluded “expressly” by the Act or in regulations made
under the Act are they not available to the judge.”” No regulations governing the
practice and procedure of the court in extradition matters have been made. Whether
the general powers of the court are “expressly” modified by the record of the case
procedure under s 25 turns on the meaning of s25 and is further considered in
paragraphs [77] to [80] below. The law applicable to a committal hearing includes
that provided for in statutes of general application, including the New Zealand Bill
of Rights Act 1990 and the Evidence Act 2006, to the extent that they are not
expressly modified by the Extradition Act. A committal court also has the general
powers conferred under the Criminal Disclosure Act 2008. Whether the powers
under that Act are “expressly” modified by the Extradition Act is further considered
at paragraphs [81] to [82].

[21] The statutory provisions referred to in s 22(1)(b) (including Part 5 of the
Summary Proceedings Act) are not statutes of general application. They are
however expressly applied by the Extradition Act to the hearing to determine

eligibility for surrender “so far as applicable and with the necessary modifications”.

27 Section 22(1).



Since Part 5 of the Summary Proceedings Act contains obligations of disclosure on
the part of the prosecutor and the defendant in ss 168 and 176 (which include
provision of exhibits referred to in “the formal written statements that form all or
part of the evidence for the prosecution ... at the committal hearing”)?® it is
necessary to consider at paragraph [48] whether these disclosure provisions are
applicable or require modification and whether the provision of the documents
covered in the order for disclosure in the District Court is within the disclosure
required by Part 5 of the Summary Proceedings Act.

Effect of submission of a “record of the case”

[22] Section 25 of the Act is set out below at paragraph [41]. It permits an
“exempted country” to submit a “record of the case” which will be “admissible as
evidence” at the hearing if specified formalities are complied with. The record of the
case does not affect the function of the court in determining eligibility under s 24.
The court must still be satisfied that the evidence before it would justify the person’s
trial “according to the law of New Zealand” if the conduct constituting the offence
had occurred in New Zealand.® Nor does the submission of a record of the case
under s 25 affect the powers of the court, recognised in s 22, in proceedings under
Part 3. The court has the “same jurisdiction and powers, and must conduct the
proceedings in the same manner” as if the proceedings were a committal hearing of

an indictable offence within New Zealand.*°

[23] Section 25 does not cut across the obligations and powers of the court under
Part 3 (which are equivalent to its powers and obligations in committal proceedings).
It simply provides that a “record of the case”, properly authenticated, is admissible

as evidence, modifying the rules of evidence applicable under the Evidence Act.

[24] Apart from enabling an exempted country to avoid having to adduce evidence
at the hearing in the form in which it would usually be admitted under New Zealand
law, the s 24 determination and the Part 3 process more generally are not affected if

the record of the case option is taken by the exempted country. The question the

8 Summary Proceedings Act 1957, s 168(1).
2 Extradition Act, s 24(2)(d).
%0 section 22(1)(a).



court has to determine (that committal for trial is justified according to New Zealand
law) and the standard required (that the court be “satisfied” on the evidence) is
unaffected by use of a record of the case. Nor are the parties or the court confined to
the record submitted (as is the effect under Part 4).*® The exempted country may
choose to proceed without submitting a record of the case.* And the adoption of the
record does not limit other evidence.*®* The advantage obtained by the exempted

country is as to the manner in which evidence is put before the court.

[25] That is consistent with the reasons which led to adoption of the record of the
case procedure. The background to its adoption by a number Commonwealth States,
including New Zealand, was described by the Court of Appeal of Ontario in United
States of America v Yang.** The purpose was to overcome the need to comply with
technical rules of evidence, particularly the prohibition on hearsay, which had no
counterparts in some requesting jurisdictions.®> The discussions which led to the
reform affirmed the need for judicial assessment of eligibility for surrender
according to the prima facie test applied to committal proceedings. The record of the
case was proposed as a means to overcome evidential rules such as the need for

affidavits to contain first hand rather than hearsay accounts.

[26] That the purpose of the s25 procedure within Part 3 was intended to
overcome technical evidential rules is illustrated by the legislative history of the
provision. As introduced, it required inclusion in the record of the case of a “recital
of the evidence” together with a “certified copy, reproduction, or photograph of all
exhibits, documentary evidence, and depositions of witnesses”.>” As enacted the
“recital” was replaced with a “summary” and the more particular specification of the
documents to be included was replaced with the present wording of “other relevant

documents”.

31 See s45(5).

%2 Section 25(4)(a).

% Section 25(4)(b).

% United States of America v Yang (2001) 203 DLR (4th) 337 at [24]-[29].

% Extradition Bill 1998 (146-1) (explanatory note) at iiiii is a further indication of this purpose.
% See United States of America v Yang, above n 34, at [28].

¥ Extradition Bill, cl 25.



[27] 1 am unable to read the changes to “summary” and “other documents” as
having restricted the scope of what would have been required to be provided in the
Bill. The language of “summary” in s 25(2)(a) is more accurate if, as seems clear,
full setting out of briefs of evidence was not envisaged. And the change to “other
relevant documents” in s 25(2)(b) is a reference of greater inclusiveness, not less. In
particular, I do not think these changes indicate a “less stringent” prescription of the
material required to be supplied.*® What is material in the changes made from the
Bill as introduced is the dropping of the requirement that the documents included be
“certified”. I consider that this was of a piece with the purpose of the Bill in doing

away with technical requirements of proof.

[28] In the High Court, Winkelmann J accurately identified the purpose of the
reform contained in s 25 as being “to smooth the evidentiary path for the requesting
state”.® Its adoption did not otherwise change the nature of the hearing to determine

eligibility under Part 3:%

.. all that s 25 confers is “threshold” reliability. In Ferras the Supreme
Court of Canada described the notion of threshold reliability for the [record
of the case] as conferring on evidence “sufficient indicia of reliability to
make it worthy of consideration” by the extradition Judge.

[29] 1 agree. Section 25 is a provision concerned only with the way evidence may
be produced to the court. It relaxes the New Zealand law of evidence to make
further formal proof of the material supplied unnecessary. It does not affect the
purpose of the eligibility hearing or the powers of the court, except in the manner of

production of the evidence.

The treaty background and its effect

[30] Iswhat I would consider to be the ordinary sense of the language and scheme
of the Act (that New Zealand domestic law applies to the manner of hearing and the
jurisdiction and powers of the judge determining eligibility for surrender unless
expressly modified and subject to further consideration of whether s 25 is such
modification) affected by the treaty between New Zealand and the United States?

% Compare McGrath J’s reasons at [146] below.

% Dotcom (HC), above n 6, at [70].
%0 At [70], quoting United States of America v Ferras 2006 SCC 33, [2006] 2 SCR 77 at [53].



[31] If there is a treaty between New Zealand and the requested state, s 11 of the
Act requires that its provisions “must be construed to give effect to the treaty”. This
strong direction on construction of the legislation is, however, subject to the equally
strong direction in s 11(2). As relevant to the present appeal, it provides:

2 Despite subsection (1), no treaty may be construed to override—

(b) section 24(2)(d) [the requirement that the court must be
satisfied that the evidence produced would justify trial
according to New Zealand law] or section 45(5) [the
prohibition on adducing contrary evidence and obviating the
need to produce substantiating evidence under Part 4]; or

(d) any provision conferring a particular function or power on
the Minister or a court.

[32] Section 11(2) makes it clear that the terms of the treaty between New Zealand
and the United States do not affect the court’s obligation to determine whether the
evidence justifies trial under New Zealand law and cannot affect the functions and
powers conferred upon the court, including the confirmation that the court has all the
powers of a New Zealand court exercising committal jurisdiction. In agreement
therefore with Winkelmann J, | do not consider that the terms of the treaty are

relevant to the issue of disclosure the court has to decide.**

[33] In any event, however, | consider that the terms of the treaty are wholly
consistent with the ordinary meaning and scheme of the Act. Article 4 of the treaty

provides the basis on which extradition is granted. As is relevant, it reads:

Extradition shall be granted only if the evidence be found sufficient,
according to the laws of the place where the person sought shall be found, ...
to justify his committal for trial if the offence of which he is accused had
been committed in that place ...

[34] Article 9 of the treaty similarly makes it clear that the determination whether

extradition based on a request “should or should not be granted”:

* Dotcom (HC), above n 6, at [41].



... shall be made in accordance with the laws of the requested Party and the
person whose extradition is sought shall have the right to use such remedies
and recourses as are provided by such law.

[35] The terms of the treaty accordingly emphasise that the sufficiency of the
evidence is judged according to the domestic law of New Zealand and that the
person affected has the right in the hearing “to use such remedies and recourses” as
are provided by New Zealand law. This is the same approach adopted by s 22(1)(a)
of the Act.

[36] Inthe Court of Appeal and in the reasons of the other members of this Court

emphasis is placed on art 12 of the treaty, which provides:

If the requested Party requires additional evidence or information to enable it
to decide on the request for extradition, such evidence or information shall
be submitted to it within such time as that Party shall require.

The Court of Appeal accepted the submissions for the Minister that this article was
inconsistent with any power of the court to require disclosure. Although the
requesting state had a duty of “candour and good faith”,** art 12 was held in the
Court of Appeal to indicate that it was not for the courts to order disclosure beyond
the material provided by the requesting state.** A request for further information
might be conveyed by the court to the Minister, but it was for the Minister to decide

whether to seek further information under art 12 from the requesting state.**

[37] The reliance on art 12 and on the “duty of candour and good faith” was
justified in the Court of Appeal by reference to English authority, most of which was
decided in the context of extradition processes comparable to those under Part 4 of
the Extradition Act and which did not require the court to determine that a prima
facie case had been established on evidence at a hearing conducted “in the same
manner” and in respect of which the court has the same “jurisdiction and powers” as
if the proceedings were a committal hearing. | discuss these authorities in paragraph
[64] to [68] when considering the ability to order disclosure beyond that provided for
under s 25(2). For the purposes of the meaning and effect of s 25(2) it is sufficient to

2 Dotcom (CA), above n 4, at [106].
2 At[107].
“ At[107].



say that art 12 cannot be isolated from the effect of arts 4 and 9, which emphasise
application of the laws and procedures of New Zealand and recourse to them by the

person affected.

[38] Nor do I think that the Court of Appeal was right to suggest that the
requesting state is “nominally” a party (and that art 12 supports the view that the
court cannot make an order against a sovereign state).*® Under the New Zealand
legislation the Minister of Justice makes the application, as | think should have been
reflected in the intituling.*® If, contrary to the view | take, the United States is
properly regarded as a party, then | consider that it is amenable to the court’s

jurisdiction.

[39] Extradition is in part a government to government process. The Minister has
functions to fulfil in acting on the request even after eligibility for extradition under
s 24 has been determined in accordance with New Zealand law. On its terms, art 12
sets up a process for the requested state to seek additional information from the
requesting state which does not affect the function being exercised and the processes
being followed as a matter of domestic law by the New Zealand courts. Additional
information may be required for a number of reasons to do with the government
functions undertaken under the legislation. The need for invocation of art 12 to
provide additional information for the court seems unlikely. Indeed, evidence
required to satisfy the court of eligibility for surrender is not obviously described as
“additional”. It is likely that art 12 will be resorted to more commonly in cases
where a requested state wants information about the future treatment of a person
extradited or some information of the sort required for discharge of the Minister’s
functions under s 30 after the court has determined whether a person is eligible for

surrender.

At [63]-[64].

% This is to be contrasted with R v Director of Public Prosecutions ex parte Thom [1994] TLR 660
(QB), in which it is suggested that under the Extradition Act 1989 (UK), the Director of Public
Prosecutions is in the position of a private lawyer acting for a foreign client. | do not think that
the New Zealand legislation permits that view here. It may be noted that, in any event, Thom
was doubted in R (Raissi) v Secretary of State for the Home Department [2008] EWCA Civ 72,
[2008] QB 836 (CA) at [138].



[40] I consider that whether the District Court was able to order disclosure of the
documents relied on as evidence to justify eligibility for surrender turns on New

Zealand domestic law, as both the Act and the treaty envisage.

The meaning of s 25(2) and its application in the present case
[41] Section 25 provides:

25 Record of case may be submitted by exempted country at
hearing

@ For the purposes of any determination under section 24(2)(d)(i), a
record of the case may be submitted by or on behalf of an exempted
country.

2 A record of the case must be prepared by an investigating authority
or a prosecutor in an exempted country and must contain—

@) a summary of the evidence acquired to support the request
for the surrender of the person; and

(b) other relevant documents, including photographs and copies
of documents.

3 The record of the case is admissible as evidence if it is accompanied
by—

(@) an affidavit of an officer of the investigating authority, or of
the prosecutor, as the case may be, stating that the record of
the case was prepared by, or under the direction of, that
officer or that prosecutor and that the evidence has been
preserved for use in the person’s trial; and

(b) a certificate by a person described in subsection (3A) stating
that, in his or her opinion, the record of the case discloses
the existence of evidence that is sufficient under the law of
the exempted country to justify a prosecution in that country.

(3A)  Aperson referred to in subsection (3)(b) is—

(@) the Attorney-General or principal law officer of the exempted
country, or his or her deputy or delegate; or

(b) any other person who has, under the law of the exempted
country, control over the decision to prosecute.

4) Nothing in this section —
@) prevents an exempted country from satisfying the test in

section 24(2)(d)(i) in accordance with the provisions of this
Act that are applicable to countries that are not exempted; or



(b) limits the evidence that may be admitted at any hearing to
determine whether a defendant is eligible for surrender.

(5) A court to which a certificate under subsection 3(b) is produced must
take judicial notice of the signature on it of a person described in
subsection (3A).

[42] While the record of the case must contain “a summary of the evidence
acquired to support the request for the surrender of the person”, it must also contain
“other relevant documents, including photographs and copies of documents™. If all
“relevant documents” can be summarised under s 25(2)(a), it is difficult to see what
the record “must” additionally contain under s 25(2)(b). Perhaps because of this
difficulty, counsel for the respondent, in the High Court, suggested that the “relevant
documents” required to be included were “critical documents such as photographs
supporting identification”.*” As Winkelmann J said, it is hard to see on what basis
s 25(2)(b) can be so read down.”® Such interpretation sets up a criterion (what is
“critical””) which is not based on anything in the statute and which would require
assessment of degree in every case, a circumstance hardly compatible with a

statutory specification of what must comprise the record.

[43] If “other relevant documents” are not restricted by the limiting description in
paragraph (a) (in relation to the summary of evidence) to those “acquired to support
the request for the surrender of the person”, they would potentially cover any
documents relevant to determination of a prima facie case, rather than simply the
documents relied upon by the requesting state to establish its case. Since she
considered that s 25(2)(a) required only the evidence relied on by the requesting state
to be summarised, Winkelmann J considered that the most sensible reading of

S 25(2) was that paragraphs (a) and (b) are linked. On that basis, the “summary” is

29 ¢

one “document” to which “other documents” “acquired to support the request for

surrender of the person” must be added to comprise the record of the case:*°

By its language s 25(2) imposes upon the requesting state an obligation to
include within the [record of the case] both a document summarising the
evidence acquired to support the request for surrender of the person and also
other relevant documents that support that request. This suggests a [record
of the case] will typically be comprised of an overview of the case for

7 Dotcom (HC), above n 6, at [111].
% At[111].
9 At[111].



extradition, a summary of the evidence of witnesses of fact. It will also
addend documents which provide the basis for the summary or are referred
to in it, those documents thereby becoming admissible without the
requirement that their authenticity be proved in accordance with the usual
rules of evidence.

| agree with this analysis.

[44] It should be noted that the record of the case procedure provided for under
the Canadian Extradition Act 1999 differs from s 25 of the New Zealand Act. Under
s 33 of the Canadian Act, the record of the case “must include ... a document
summarizing the evidence available to the extradition partner for use in the
prosecution” and “may ... include other relevant documents”.® The Canadian
authorities for this reason need to be applied with care in relation to the New Zealand
statute. In my view the Canadian cases relied upon by the Court of Appeal to permit
a summary of documents relied upon as evidencing elements of an offence do not
accord with the meaning of s 25. And, as Winkelmann J pointed out, the fact that the
Canadian model was not followed in New Zealand so that the provision of “other

documents” is not a matter of discretion but obligation, is a legislative choice to

which the courts must give effect.>*

[45] For reasons that have already been explained my view is that s 25 is
concerned with the manner of production of evidence and offers an exempted state
the advantage of providing its evidence in the form of a record of the case.** It does
not affect the Part 3 process further than that. | reach that conclusion on the basis of
the text of s 25 and the structure and purpose of Part 3. It is a conclusion also
confirmed by the wider statutory context in which the Extradition Act operates. That
context includes Part 5 of the Summary Proceedings Act, the Criminal Disclosure
Act, and the New Zealand Bill of Rights Act.

[46] Part 5 of the Summary Proceedings Act applies to an eligibility hearing under
Part 3 of the Extradition Act by reason of s22. Section 22 provides that the
procedure to be followed in determining eligibility for surrender under Part 3 of the

Extradition Act is that prescribed by Part 5 of the Summary Proceedings Act for “a

*0 Extradition Act SC 1999 c 18, s 33.
1 Dotcom (HC), above n 6, at [112].
52 See above at [22]-[29].



committal hearing”.53 The court has the “same jurisdiction and powers, and must
conduct the proceedings in the same manner” when conducting a hearing to
determine eligibility for surrender under Part 3 of the Extradition Act “as if the
proceedings were a committal hearing of an information for an indictable offence
alleged to have been committed within the jurisdiction of New Zealand”. It
therefore needs no oral evidence order under the Summary Proceedings Act before
the procedure at a committal hearing is used for a Part 3 Extradition Act proceeding.
Section 22 establishes the procedure directly without court order. Unless the record
of the case procedure is used (and even where it is, if the record is supplemented by
other evidence), Part 3 hearings are conducted on the basis of the usual procedures of
the court as to evidence and witnesses. In this view, therefore, | prefer the approach
taken in the District Court to that of Winkelmann J who considered that oral
evidence orders were required in respect of any witness required to give evidence in
extradition proceedings under Part 3.>* Nothing however turns on the point in the

present case.

[47] The definition of “prosecutor” in Part 5 of the Summary Proceedings Act
refers to and adopts the definition in the Criminal Disclosure Act.>® “Prosecutor” is
defined broadly to mean “the person who is for the time being in charge of the file or
files relating to a criminal proceeding”. It includes “any counsel representing the
person who filed the charging document in the proceedings”. “Criminal proceeding”
is not defined in the Summary Proceedings Act but the cross-reference in respect of
“prosecutor” invokes the definition in the Criminal Disclosure Act, by which
“criminal proceedings” excludes ancillary matters (bail, name suppression and such)
but means “proceedings for an offence for which a conviction may be entered”.>® As
it is relevant to application of the Criminal Disclosure Act more generally, it may be
conveniently noted here that the powers of the court under s 22(1)(a) in respect of

Part 3 of the Extradition Act are “as if the proceedings were a committal hearing of

% The “standard committal” under the Summary Proceedings Act as it stood before the enactment

of the Criminal Procedure Act 2011 (which did not require determination of whether there was a
prima facie case) is inapplicable as is made clear both by the reference to “committal hearing” in
s 22 of the Extradition Act and by the requirement in s 24 that the court be “satisfied that the
evidence produced or given at the hearing would ... justify the person’s trial”.

% See Dotcom (DC), above n 5, at [160]; compare Dotcom (HC), above n 6, at [87].

% Summary Proceedings Act, s 146, definition of “prosecutor”; Criminal Disclosure Act 2008,
s 6(1), definition of “prosecutor”.

% Criminal Disclosure Act, s 6(1), definition of “criminal proceedings”.



an information for an indictable offence alleged to have been committed within the

(13

jurisdiction of New Zealand”. And “extradition offence” is defined in the
Extradition Act as “an offence punishable under the law of the extradition country
for which the maximum penalty is imprisonment for not less than 12 months or any

5" and which, if it had occurred within New Zealand “would, if

more severe penalty
proved, have constituted an offence punishable under the law of New Zealand for
which the maximum penalty is imprisonment for not less than 12 months or any
more severe penalty”.”® As is further explained at paragraph [83], the effect of these
definitions is that a hearing to determine eligibility for surrender is a hearing in
proceedings for which a conviction may be entered.® Counsel for the Minister or

for the requesting state (when it appears directly) is a prosecutor in this scheme.®

[48] Section 168, contained in Part 5 of the Summary Proceedings Act, requires
the provision of exhibits referred to in the “formal written statements that form all or
part of the evidence for the prosecution ... at the committal hearing” within 42 days
(or such other time as may be allowed by the court) after the date on which the
defendant appears in court in relation to an information laid indictably. In cases not
involving a record of the case, s 168 can be applied without modification. Where the
record of the case procedure is followed on behalf of an exempted country, s 25(2)(a)
requires the “necessary modifications” looked to by s 22(1)(b). The “formal written
statements that form all or part of the evidence for the prosecution ... at the
committal hearing” may be provided in the “summary of the evidence” permitted by
s25(2)(a). But the “exhibits” referred to in s 168 of Part 5 of the Summary
Proceedings Act are treated distinctly to the “formal written statements that form all
or part of the evidence”. 1 consider it is consistent with s 168 of the Summary
Proceedings Act, itself invoked by s 22 of the Extradition Act, that exhibits which
are documents are treated distinctly from the evidence referred to in s 25(2)(a) and
that s 22(2)(b), properly understood, requires their separate inclusion in the record of
the case. No modification to the requirement of provision of the documents is

" Extradition Act, s 4(1)(a).

8 Section 4(2).

% Other members of this Court consider that, as a matter of ordinary meaning, this refers to
conviction by a New Zealand court: see judgment of McGrath J at [126] below. | take the view
that “conviction” is not subject to geographical limitation. This interpretation is supported by
the approach of Wilson J in Canada v Schmidt [1987] 1 SCR 500 at 535, which was followed by
Baragwanath J in Poon v Commissioner of Police [2000] NZAR 70 (HC) at 77.

80 Compare judgment of McGrath J at [163] below.



“necessary”. And no policy served by the record of the case procedure (which as
explained at paragraph [23] is concerned with production as evidence) justifies their

exclusion in Part 3 proceedings.

[49] The wider legislative context includes the Criminal Disclosure Act. As is
further explained in relation to the scope of disclosure,®® | consider that the Criminal
Disclosure Act applies to proceedings to determine eligibility for surrender, as it does
to a committal hearing. For the purposes of considering the interpretation of
s 25(2)(b), however, the relevanc