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Ministry of Foreign Affairs & Trade Investigation
Supplementary Statement by Mr Neil Walter
INTRODUCTION
1. This statement is supplementary to my first statement of 14 February 2013.
2. I have now been provided by Counsel for Derek Leask with a copy of the draft Report to the State Services Commissioner, relating to Tier 3 Managers.  I have been asked to consider aspects of the draft Report.

3. I record that my comments are made on the basis of the information contained in the draft Report.  

4. It seems to me to be vitally important that when assessing the prime question of who was responsible for the unauthorised disclosure of the three Cabinet Papers and in considering the role of Tier 3 Managers, it is necessary to acknowledge that the proposed change process was highly controversial.  They were radical; they were provided to staff in what many regarded as a hostile fashion, and there were profound implications.  In particular the jettisoning of the rotational career service would have put seriously at risk the Ministry's ability to continue performing at a high level and delivering on the Government's foreign policy and trade objectives.

5. These matters of context need to be fully understood and acknowledged.

6. In this regard, the extract shown to me does not make it clear how the Investigation Team sees the situation and context for the events under review, which are fundamental to a proper understanding as to what occurred.  Paragraphs 1 to 6 of the draft Report do not provide an explanation of those circumstances.  So, the nature, extent and consequences for Ministry staff of the proposals contained in the Ministry Business Model (MBM), and related change documents are not explained, nor is there any reference to the widespread controversy that was generated by the MBM, and the Government's decision to step in and moderate the proposed changes.
MFAT IN CONFIDENCE

7. The classification "MFAT in Confidence" was widely used when I was an employee and Chief Executive of the Ministry of Foreign Affairs and Trade.  It was used to keep exchanges and information "in house" – in order to prevent the content of messages going out into the public domain.

8. That did not mean that they were not on occasion shown or sent to other agencies or people who could be relied on not to misuse the information they contained.

9. The classification of "staff in confidence" was used in the same way – to restrict circulation of the message, as well as ensuring that it did not go beyond its intended recipients.

10. I do not believe there is any longer a meaningful distinction between "formal" and "informal" messaging in the Ministry.

11. I do not consider there was anything seriously wrong with submitting questions and comments on the proposed changes by email rather than on the secure website.  I am sure the Ministry's email network is at least as secure as the website (it was in my time cleared for use up to the formal classification of RESTRICTED).  Its use indicates to me that the staff members concerned were aware of the importance of not releasing in house information into the public arena – which is the real point of these classifications.  
12. Moreover, my reading of paragraphs 47 to 49 of the draft ("if people want to email their thoughts ... they should") is that this course of action was agreed to by the CEO.

DISTRIBUTION OF EMAILS AND MESSAGES
13. As to the distribution of the emails and messages, the draft Report suggests that the CEO preferred to keep tight control over the feedback process; it is clear, as he said, that this was "... out of respect for our staff" (paragraph 47) but it needs also to be understood that the Ministry has a long tradition of – and many would say has been well served by – an open and inclusive approach to engagement with staff, and robust discussion and debate on management questions as well as foreign policy and trade issues.
CONVENTIONS AND PRACTICES REGARDING DEALINGS BETWEEN MINISTRY STAFF AND MINISTERS AND OTHER AGENCIES

14. I discussed this topic fully in my original statement (paragraphs 1 to 12).  The draft Report states (at paragraph 138) that I was not shown the full communications and all evidence available to the Investigation, and implies that the views that were expressed have accordingly suffered from that limitation. 

15. Having considered carefully the information set out in the draft Report, I am satisfied that the comments I made in my original statement are correct and applicable in the present circumstances.

16. In my view, the Investigation Team has postulated an approach to these questions which does not take fully into account the way in which interactions with Ministers and other agencies have normally been handled.  Ministers are the people who can best judge whether a senior officer has presumed upon or misused direct access to Ministers, and the "no surprises" responsibility that goes with it.  If the Ministry's approach to contacts between senior officers and Ministers is indeed as restrictive as suggested by paragraph 138, then it has changed dramatically in the recent past.  That would suggest a significant reduction in levels of trust and confidence around the upper echelons of the Ministry.
17. My earlier statement also explained the inclusive and collaborative approach traditionally taken by the Ministry to consultation and engagement with colleagues and counterparts in other agencies and officers' partners.  
18. I would have thought that if there were any problem the CEO might have had about the actions of a senior manager in regard to channels of communication, those could and should be dealt with quickly and easily through normal agency processes.

19. I am not clear why these issues have become part of a formal and high profile investigation into the unauthorised leak of Cabinet Papers.  If the answer to that is that the facts of the situation only became apparent in the course of the Investigation of the Cabinet Papers leak, then surely the appropriate course of action would have been to forward the relevant material to the CEO for whatever employment related or other in house action he considered appropriate.  I am surprised that this aspect of the matter has apparently assumed significance in the context of this Investigation.

DISTRIBUTION OF LETTER FROM HEAD OF MISSION

20. The draft Report is critical of the in house distribution eventually given to the Heads of Mission letter.  Whilst it is perhaps understandable that this was not seen as helpful by those involved in the change management process, I would have thought that the better conclusion, given the circumstances of the time (radical changes that go to the heart of how the Ministry would operate, which also had serious implications for officers' career prospects, terms of employment, remuneration and conditions of service) is that it would have been preferable to have an open and inclusive process that encouraged general debate, and which recognised that discussion and sharing of views was desirable in these difficult circumstances, rather than a "divide and destroy" approach.  The draft Report contains no assessment of that issue.
PUBLIC SERVICE STANDARDS

21. Paragraphs 12 to 18 of the draft comment on the behaviour and standards expected of Tier 3 Managers in the Public Service and the Ministry.  It is unclear what Regulations or Codes this section of the draft Report is based on.  Statements are made at a high level of generalisation.  How the laws, regulations and guidelines applicable to public servants should be applied in a particular circumstance concerning the MBM change is a matter which I consider requires more careful thought and analysis than appears in this section of the Report.
22. As I have indicated, the MBM and associated change proposals were introduced at a time of considerable unsettlement in the Ministry.  Morale was low.  There was a prospect of significant cuts in the Ministry's operating budgets.  

[One sentence has been redacted for the purposes of this publicly released text]. 
23. In these circumstances the MBM, which would inevitably impact many staff heavily and adversely was likely to be questioned and challenged for professional and personal reasons.  Unsurprisingly there were strong reactions.  Officers should not be criticised for having expressed genuinely held opinions.  
PERSON Z

24. I have not found in the Report any suggestion or allegation that the actions held against Person Z put that person in breach of any Regulation, Code of Conduct, or condition of employment.  If an officer of the Ministry with a long and distinguished record of service is to have his reputation tarnished by the public release of a finding that his behaviour fell below the standards expected of public servants, then the basis on which that judgment is made would need to be properly justified and spelled out in considerable detail. In my view, there is not a legitimate basis for reaching such a conclusion, when one has regard to the conventions and understandings I have referred to earlier in this statement and in my previous statement.
25. The (summary) findings at paragraphs 11.1 and 11.2 of the draft, and in particular the statements made as to standards expected of public servants and as to an alleged disregard of instructions, is at odds with the information recorded in paragraphs 47 to 49 (ie that the use of emails to provide feedback was in fact agreed to by the CEO).  I do not regard this as a breach of relevant protocols within the Ministry.  
26. At paragraph 78 and following, there are selected quotes from a number of email exchanges between Person Z and Person Y.  In my time at the Ministry, emails on its network were regarded as much as telephone exchanges on its telephone network – that is, private exchanges between employees on matters of mutual concern normally to do with work issues.  They should be seen in that light.  
27. In response to Counsel for Person Z's direct question as to whether any of the passages quoted from Z's emails in the Report show an intent to make information public, I do not detect any such intent in those emails. 
28. Indeed, the only way they are likely to enter the public domain is if the Report is published in its current form.  I detect no infringement of any rules or instructions.

CONCERTED OPPOSITION

29. At the section beginning at paragraph 78, it is suggested that the two Tier 3 Managers had a "concerted opposition" to the proposed changes.  The names of those persons are not given, but from the level of detail recorded in the Report, it will be entirely possible for many people to identify those persons.

30. If identified, it is my view that many will see them as having been publicly singled out for criticism; and that this is a disproportionate and even vindictive response to alleged misdemeanours.  Dwelling on these issues would amount to an unfortunate diversion from what is evidently the prime purpose of the Investigation: to discover who leaked the three Cabinet Papers, or the earlier Papers.
31. It is difficult to judge from the selected quotes in this section of the Report whether the Report's assertions are an accurate and fair reflection of the nature of Person Z's response to the MBM.  It is apparent that he was openly (but not publicly) critical of many aspects of the MBM and that he shared his views with colleagues; and made those views known to two Ministers and agencies.  I have already explained that this was legitimate.

32. Clearly Person Z felt strongly that the proposals contained in the MBM would cause serious damage to the Ministry's ability to meets its responsibilities to the country and deliver on the Government's foreign and trade policy objectives.  It is evident that there was a concern that the Senior Management Team were not aware of the risks they were running or disposed to listen to arguments that ran counter to the MBM.

33. There was neither blind resistance to change nor selfish concern about this officer's own place in the Ministry.  The suggestion in one of the findings in the draft Report that Person Z was motivated by his "personal interests and views" is not in my opinion borne out by the evidence recorded in the draft Report.

34. Nor is there any evidence in the recorded material to substantiate the suggestion that Person Z may have encouraged others to take more extreme actions such as leaking information about the change programme.  I consider many informed senior public servants would argue that Person Z was right to contest and speak out against (but not publicly) a package of organisational changes that he considered was ill conceived and likely to be damaging to New Zealand's national interests.
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