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Section 9(2)(g)(i)

Section 9(2){g)(i) applies if the withholding of the information is necessary to maintain the
effective conduct of public affairs through the free and frank expression of opinions by or
between or to Ministers and officials.

In considering whether section 9(2)(g)(i} applies, it is not enough merely to assert that
disclosure would inhibit free and frank expression of opinions necessary for the effective
conduct of public affairs. Three questions must be answered.

1.  How would disclosure of the information at issue inhibit the free and frank expression of
opinions in future?

2. How would the inhibition of such free and frank expression of opinions prejudice the
effective conduct of public affairs?

3. Why is this predicted prejudice so likely to occur that it is necessary to withhold the
information in the circumstances of the particular case?

Information at issue

. Emails and information deleted from the film industry third parties’ emails to the
Minister in relation to the production of The Hobbit — 2010,

. Ministerial adviser’s note for the Minister in relation to the production of The Hobbit —
2010.

. Information deleted from Ministry of Economic Development reports to Ministers
concerning the New Zealand Film Commission, Film Industry Studio Infrastructure and
the Asia Pacific Producers Network Conference — 2009/2010. {Some of this information is
technically outside the scope of both of these requests because it predates November
2009 or is not relevant subject matter.)

Application of section 9(2){g)(i)

Views expressed within the government sector

In general terms, the purpose of section 9(2)(g){i) is to avoid prejudice to the generation and
expression of free and frank opinions which are necessary for good government. The ability of
Ministers, officials and other advisers to the Government to express their opinions on relevant
issues in a free and frank manner is an essential ingredient of the climate necessary for the
effective conduct of public affairs. The ongoing nature of the relationships within government
and, in the case of public servants, their political neutrality, does justify recognition of a degree
of confidentiality in their exchanges within government.

In my view this section applies to some of the information at issue. In particular, it applies to
opinions expressed by officials during the development of advice pertaining to screen
infrastructure in New Zealand, the review of the New Zealand Film Commission, immigration

Hobbit opinion
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In this case, section 9(2)(g){i) was relied upon to withhold submissions and parts of submissions
made to Ministers by New Line, Wingnut and SPADA representatives.

The Minister stated:

“During September/October 2010 my office was receiving information from
multiple sources and it was important for the Government’s decision making that
we received full information on the different matters that were in play at that time.

As a Government we place a high value on the wider community, including business
leaders, both in New Zealand and off-shore, being able to provide free and frank
views and commercially sensitive information to Ministers. Without this level of
communication the Government would, at times, not have the full set of
information as it makes decisions. In this situation | am firmly of the belief that we
required full information and | know without a doubt that if released, our ability to
acquire such information in the future would be seriously compromised. | am also
concerned that release of such information would impact on the willingness for
other business leaders, again both locally and internationally, in providing their
views and information to the Government.”

New Line stated:

“If the government is not willing to adequately protect this sensitive information
from disclosure, this will operate as a major disincentive to motion picture studios-
as well as local and foreign talent — to utilize New Zealand as o location for future
productions.”

Wingnut stated:

“The emails were an open expression of a free and frank discussion between the key
participants in the film industry and Ministers. Public release will undoubtedly
prejudice the supply of any further such information between the film industry
(especially from Wingnut Films) and the Government.

I can categorically assure you that if the above information was released and a
similar situation occur in the future, neither myself nor Wingnut Films would be
inclined to help the Government again with such g candid level of advice and
opinion.”

While | accept that there will be circumstances in which persons may feel inhibited from
making submissions by the prospect of those submissions being made public, 1 am not
convinced that this was so in this case. The submissions and comments that were made to
Ministers by these parties were made in their own direct interests with a view to persuading
the Government to a policy stance that advantaged them in their commercial dealings. There is
nothing improper in this and it has not been suggested that there was. But | do not accept that
persons who have a commercial interest in making submissions to Ministers would be likely to
be deterred from doing so by the prospect of release. They might prefer non-release, but
release is a consequence that has to be, and is likely to be, borne with.

Hobbit opinion
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Section 9(2}(h)

Section 9(2)(h) applies if the withholding of the information is necessary to maintain legal
professional privilege.

Information at issue

. Legal advice from a barrister to a film industry third party in relation to the production of
The Hobbit - 2010.

. Information deleted from emails sent by the film industry third parties to Ministers in
relation to the production of The Hobbit — 2010.

. Information deleted from an email sent by a Ministerial adviser to Ministers and others
in relation to the production of The Hobbit — 2010.

. Advice from Crown Law to the Minister for Arts, Culture and Heritage in relation to the
production of The Hobbit — 2010.

o Letter drafted by Crown Counsel and used by the Minister and the Minister for Arts,
Culture and Heritage to respond to a film industry third party in relation to the
production of The Hobbit — 2010.

Application of section 9(2)(h}

Existence of the privilege

Section 9(2}(h) is an unusual withholding ground because it (subject to any public interest
override) grants exemption to a particular class of information. This contrasts with other
withholding grounds in section 9(2) of the OIA. These apply by reason of the effect their
release has on identified public values (privacy, commercial position, etc). There is therefore,
where legal advice is concerned, an element of exemption because of who is the author of that
advice.

Solicitor/client privilege applies to confidential communications between a legal adviser and
client, where the legal adviser is acting in his or her capacity as such, and the communications
are for the purposes of obtaining or giving legal advice.

In this case there are a number of documents which contain communications between legal
advisers and their clients, where the clients are either the Crown or third parties.

| am satisfied that the communications in question were subject to solicitor/client privilege at
the time they came into existence. In the circumstances, subject to any waiver of the privilege,
withholding the information is "necessary... to maintain legal professional privilege" within the
meaning of section 9(2)(h).

Hobbit opinion
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This question of the “fairness” of maintaining the privilege is a concept that has been explored
by the Courts. The approach of the courts to waiver is that set out in the Opthalmological
Society case® and is summarised in Shannon v Shannon” as follows (at [56]):

“The Court recognised that the fairness factor can be important in cases where
there has been partial disclosure of legal advice and the consideration is whether
natural justice requires disclosure of the whole advice. What must be assessed
objectively in all cases, however, is the consistency of the conduct with maintaining
the privilege. That requires close analysis of the particular context, what the issue is
in relation to the privilege, how the evidence relates to that issue, and the question
of whether there is inconsistency that could lead to injustice if the privilege is
upheld. The weight to be given to fairness will depend on the circumstances,
including the character of the privilege said to have been waived”.

Ms Kelly submitted:

“The Government was a third party to this dispute and chose to support the
decision of an employer not to negotiate with a union, and to do so in an very public
manner by using the offices of the Crown to seek legal advice in support of that
employers position and then publicly release it to generate pressure on the union to
drop its claim.”

However, the Government has not released the legal advice it has received. The comments
made were restricted to disclosing that the Government had obtained legal advice confirming
that the Commerce Act 1986 prevented producers from entering into a union-negotiated
agreement with performers who are independent contractors. These comments are akin to
those referred to in the Shannon case. That is, they refer to the existence of legal advice as
being the basis for a position which has been taken. They do not amount to waiver.

The Government is entitled to request legal advice in any circumstances, just as any individual
person is. In this case the fact that the Government went on to make it known that it had
obtained legal advice and that the advice supported the movie producers’ stance is not, in my
view, sufficient evidence that it has waived privilege in that advice.

It should be noted that in the Shannon case, not only did the Court hold that there had been
no waiver on the facts of the case, but also observed (at [59]):

“For completeness, we note that we are not to be taken as accepting that, if
[Mrs Shannon] had referred to the existence of legal advice as being the basis for
her honest belief, she would be held to have waived privilege. To the contrary, we
consider that a bare statement of this kind would not normally waive privilege.”

As to the question of whether it is “unfair” for the Attorney-General/Minister for Arts, Culture
and Heritage to be able to make a public statement and then claim legal professional privilege

*  Opthalmological Society of New Zealand Inc v Commerce Commission [2003] 2 NZLR 145 at ]38]

[2005] 3 NZLR 757

s
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