
Search and Surveillance Bill: Questions and Answers 

 

What is the Search and Surveillance Bill? 

The Search and Surveillance Bill will provide a comprehensive regime of search and 

surveillance powers under a single statute. It will specify when searches may be carried 

out, how they may be carried out, and by whom.  

 

Why is the Bill needed? 

The current laws regarding search and surveillance are messy, unclear and outdated. In 

its 2007 report Search and Surveillance Powers, the Law Commission recommended 

that search and surveillance powers should be consolidated and updated. In particular, 

the Law Commission called for a bill to bring “order, certainty, clarity and consistency to 

the sprawling mass of statutory powers of search and surveillance scattered throughout 

the statute book.” The Law Commission also identified a need to address “the glaring 

gaps where the law has failed to keep up with changes in modern society.” 

 

What was the effect of the Hamed decision? 

Last year, the Supreme Court in R v Hamed and Others
1
 called into question the 

lawfulness of a number of the situations in which covert video surveillance is currently 

used. The Supreme Court stated that standard search warrants could not be relied upon 

as a lawful authority to conduct covert video surveillance and that this needed to be 

regulated by a proper regime.  This is provided for in the Bill in the surveillance device 

regime. 

 

To prevent a number of ongoing criminal investigations that used surveillance from 

being jeopardised, the government enacted the Video Camera Surveillance (Temporary 

Measures) Act 2011, which for six months (until 17 April 2012) suspended the effect of 

the Hamed judgment. The Search and Surveillance Bill must therefore be enacted by 

18 April 2012. 

 

Does the Bill increase Police powers? 

The Search and Surveillance Bill consolidates Police powers from several different 

pieces of legislation as well as case law. There are also some new powers, such as 

examination orders, production orders, surveillance device warrants, and a warrantless 

power to preserve evidence of serious offences punishable by 14 years’ imprisonment or 

more. These new powers are, however, balanced by safeguards that protect human 

rights and the right to privacy (outlined further below). 

 

How does this Bill protect human rights? 

The Bill explicitly states that its purpose is to balance law enforcement and investigation 

powers with human rights values. There are a number of safeguards in the Bill to 

achieve this. 
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First, the Bill adheres to the basic concept that independent authorisation is needed 

before exercising search powers – enforcement officers must justify the exercise of 

search powers to neutral issuing officers. 

 

Secondly, there are detailed reporting requirements to the issuing officer, the chief 

executive of the relevant agency, and to Parliament, on the exercise of search and 

surveillance powers. These allow search powers to be monitored to ensure they are 

being used properly and not being abused. The Act will also be reviewed in 2016 to 

ensure it is operating properly.  

 

Thirdly, the Bill doesn’t affect New Zealanders’ right under the New Zealand Bill of 

Rights Act 1990 to be free from unreasonable search and seizure. 

 

Other safeguards include: 

• Enforcement officers who make false search warrant or surveillance warrant 

applications will be penalised. 

• More serious powers, like examination orders, may only be authorised by judges, 

not just any issuing officer.  

• Issuing officers from an agency can’t issue warrants to enforcement officers from 

the same agency, to ensure neutrality and impartiality.  

• Issuing officers may be removed from office for neglect or misconduct. 

 

Does this Bill extend police powers to other government agencies, like the Pork 

Board? 

Any agency that is entitled to apply for a search warrant may now apply for a 

surveillance warrant or a production order under the Bill. Many government agencies (for 

example, the Pork Board, the Inland Revenue Department, and the Ministry of Economic 

Development) already have inspection and search powers that may be used routinely to 

ensure compliance, or if they suspect an offence is being committed. So this bill does 

not grant these agencies inspection or search powers; it only specifies how those 

existing powers may be executed. For example, the Financial Markets Authority already 

has the power to search under warrant, but the Bill specifies how it may apply for a 

warrant and how to conduct a search. The Bill therefore standardises and places 

safeguards around existing search powers. 

 

Why are many different agencies getting the power to conduct surveillance? 

The ability to apply for a surveillance device warrant in the Bill is only available to those 

agencies that already have the power to conduct a search under a search warrant. By 

allowing these agencies to apply for a surveillance device warrant, the Bill allows the 

enforcement officer to choose between different means of achieving the same objective 

– securing evidential material. As outlined above, all surveillance must be justified to a 

neutral officer, and is subject to safeguards. 

 



What does the Bill’s surveillance regime cover? 

The Bill’s surveillance regime covers interception devices that can intercept 

communications (also known as audio surveillance), tracking devices that can detect 

where a thing is located, or whether a thing has been opened or tampered with, and 

visual surveillance. Only a judge may issue a surveillance device warrant if they are 

satisfied that the conditions are met. 

 

The degree of intrusiveness of surveillance will depend on the circumstances, so, for 

example, video surveillance will not always be more intrusive than searching a house 

under a warrant. However, there are significant privacy concerns with regard to visual 

surveillance involving trespass and audio surveillance, so these methods should be 

limited to serious offending. 

 

Why are trespass surveillance and the use of interception devices being made 

legal? They are an intrusion on people’s privacy. 

Audio and visual surveillance are important tools for investigating crimes. However, they 

are also recognised as involving significant privacy concerns, so there are a number of 

safeguards to their use. 

 

Visual trespass surveillance and interception devices are only available to investigate 

offences punishable by 7 years or more imprisonment, or for certain firearms offences. 

The only agency that will be able to undertake visual trespass surveillance and 

interception will be the Police at first. Customs and the Department of Internal Affairs 

may be allowed to conduct trespass surveillance in future once they have been properly 

trained in their use and authorised under the Bill. 

 

What are examination orders? 

The Bill has an examination order regime, which allows the Police to apply for a court 

order requiring a person to answer questions where they have previously refused to do 

so. Examination orders are intended for use to investigate particularly complex crimes. 

The Serious Fraud Office currently has the power to apply for examination orders, and 

the Bill will also allow Police to apply for them. Examination orders are recognised as a 

serious power, and so additional safeguards will be in place. 

 

Police may apply for an examination order in a business context to investigate an 

offence punishable by 5 years’ imprisonment or more. In this context, examination 

orders allow people who acquire information in the course of business (such as 

accountants) to co-operate with Police without fear of adverse consequences because 

of a breach of professional or fiduciary obligations. In a non-business context 

examination orders may be applied for to investigate serious fraud punishable by 7 

years’ or more imprisonment or organised crime.  

 

In response to the concerns of some groups, the 7-year threshold means that 

examination orders are not available to investigate such crimes as protesting, trespass, 

disorderly behaviour or unlawful assembly. 

 



In addition, only a judge can make an examination order upon application from a Police 

officer of the rank of Inspector or higher. This ensures that examination orders do not 

become a routine tool for investigation. The privilege against self-incrimination as set out 

in the Evidence Act 2006 is maintained, and a person may refuse to answer a question if 

they believe that answering may incriminate them, and a person being questioned must 

be given the opportunity to have a lawyer with them. 

 

Why has the Bill expanded police powers to conduct searches without warrants? 

Generally, the Bill requires independent authorisation before exercising any law 

enforcement power. This means that an enforcement officer must explain to a neutral 

judge or issuing officer why the powers are required in a certain situation. 

 

In certain circumstances, there are strong grounds to depart from this requirement, but 

the threshold for exercising search powers must be raised. The Bill allows Police and 

other officers to exercise some powers without a warrant in situations of emergency or 

urgency. For example, Police may carry out a warrantless search if they suspect a 

person is carrying dangerous firearms, knives, or has evidential material relating to an 

offence punishable by 14 years’ imprisonment. These are offences that pose significant 

public safety problems. 

 

How does the Bill regulate remote computer access searches? 

Current law regarding computer searches is problematic: different statutes are 

inconsistent in the way computer searches are allowed; and much of the law is outdated, 

and not reflective of the current technological environment.  

 

The Bill treats searches of computers and other data storage devices in the same way 

as searches of tangible items, so that a search warrant authorising search of a place will 

also authorise search of a computer system or data storage device at that location or 

lawfully accessible from that location. This tool allows agencies to investigate offences 

effectively, but also means that the power to search computers is also subject to the 

same safeguards and limitations as other search powers. 

 

Can Police ask a judge to declare new surveillance techniques legal without 

parliamentary oversight? 

No. The Bill provides for an enforcement officer who is undertaking a new type of 

surveillance to apply for a declaratory order, which is an advisory opinion from a judge 

that a proposed surveillance method is reasonable or lawful. Declaratory orders are only 

advisory, and do not prevent the courts from ruling that the activity was unreasonable or 

unlawful, and do not prevent Parliament taking action. 

 

Will the ‘plain view’ provisions allow Police to go on ‘fishing expeditions’? 

No. The ‘plain view’ provisions in the Bill mean that if an officer is lawfully in a place and 

sees something that is evidence of an offence, and believes that the evidence could be 

obtained by a warrant, they may seize it. This means, for example, that if a police officer 

has a warrant to search a garage for evidence of marijuana cultivation and finds a 

firearm in that garage, they may seize it if they believe it to be evidence of another 



offence. ‘Plain view’ does not authorise the Police officer to search that person’s house 

for firearms. The plain view provisions in the Bill do not affect what may be searched, but 

widen what may be seized during that search, so a ‘fishing expedition’ is not authorised. 

 

How does the Bill recognise existing privileges? 

The Bill recognises several privileges, including legal privilege and medical privilege. A 

person may make a claim of privilege if a search or surveillance is carried out on a thing 

or person, and if an enforcement officer disputes this claim, a judge will decide whether 

privilege should apply. 

 

The Bill also recognises the unique importance of journalists’ right to protect their 

sources in a free and democratic society, and only a High Court judge may decide a 

dispute where this journalistic privilege is disputed. 

 

What are the next steps? 

The Bill is currently proceeding through its remaining stages. The Committee of the 

Whole House stage is likely to be this week, followed by the Third Reading. 


