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Foreword

Under the mixed ownership model, the Government will continue to control the mixed ownership
model companies but offer a minority stake to private investors. Air New Zealand has operated
successfully under this model since 2001.

In order to raise funds for high-priority future investment in new assets and to reduce its need for
extra borrowing, the Government is proposing to reduce its current majority shareholding in

— Genesis Power, Meridian Energy, Mighty River Power and Solid Energy.

It will retain a majority shareholding stake.

Priority will be given to New Zealand investors, who will have the opportunity to invest in large
and proven companies. The stock market will be strengthened by increasing the breadth and
depth of investment opportunities. Public scrutiny of the companies will improve, creating sharper
incentives to run them efficiently. And the companies will be better able to raise the capital they
need to grow.

The proceeds from the sale of these assets, estimated by the Treasury to total $5 billion to

new legislation that will ensure it retains at least 51 per cent ownership and other individual
shareholdings are limited to 10 per cent.

JThe Government is committed to meeting its Treaty of Waitangi obligations. It is consulting Maor{ |-

on legislative changes, including what provisions aimed at protecting the rights and interests of
Maori, such as general or specific Treaty clauses, should be carried over into the new legislation
covering these companies,

It is seeking written submissions through this consultation document. Your feedback is welcomed.

Hon Bill English
Minister of Finance

oo

—

Hon Tony Ryall
Minister for State Owned Enterprises
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.The opinions and proposals contained in this document are for consultation purposes only and do
not reflect final Government policy.

Please seek specific legal advice from a qualified professional person before undertaking any action
in reliance on the contents of this publication. The contents of this consultation document must not
be construed as legal advice. The Government does not accept any responsibility or liability
whatsoever for any action taken as a result of reading, or reliance placed because of having read,
any part, or all, of the information in this consultation document or for any error, inadequacy,
deficiency, flaw in or omission from this consultation document.
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Purpose of this Document

.The Crown is consulting with Maori on its proposal to change legislation to enable its mixed
ownership model policy to proceed. This consultation document outlines the proposal,

How to make a submission

.The Government welcomes feedback on the consultation document. You can make a submission
by using the form at the back of this document or electronically at www.treasury.govt.nz/mixed-
ownership-consultation,

Mixed Ownership Model: Consultation with Maori
Commercial Transactions Group

The Treasury

PO Box 3724

Wellington 6140,

Date Time Venue Location

8 February 10.00am-1.00pm Distinction Rotorua Rotorua

8 February 3.00pm-6.00pm Waikato Stadium Hamilton

9 February 3.00pm-6.30pm Whanganui Racecourse Whanganui

10 February 9.30am-12.30pm Toll Stadium Whangarei

10 February 3.30pm-6.30pm Novotel Auckland Airport Auckland

14 February 10.00am-1.00pm Waihopai Runaka Invercargill
Murihiku Marae

14 February 4.00pm-7.00pm Chateau on the Park Christchurch

15 February 10.00am-1.00pm Emerald Hotel Gisborne

15 February 3.30pm-6.30pm Te Puni Kokiri Wellington

A

J[Following consultation, the Government will consider the feedback and submissions and then

decide the final form of the legislation,
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Part 1 — Policy and Approach

Overview

The Crown has ongoing obligations to honour the Treaty of Waitangi in all its activities. In relation
to its continued 51, per cent ownership of the Mixed Ownership Model Companies, the Crown is
committed to maintaining its obligations under the Treaty,

JThe Government is consulting on three options fo express its Treaty obligations, in additionto .~

retaining the memorials regime for land, contained in section 27A-D of the State-Owned
Enterprises Act (SOE Act);

1_jnclude section 9 of the SOE Act in the new legislation in relation to the Crown’s shareholding <

in these companies

2_jnclude a more specific Treaty clause describing how the Crown will meet its obligations

3 _no general Treaty clause,

Section 9 will remain in the SOE Act and will continue to applytoallSOEs, &%

Why the Government is consulting Maori

Owned Enterprises (SOEs) from the ambit of the State-Owned Enterprises Act 1986 (SOE Act).
The SOEs are Genesis Power, Meridian Energy, Mighty River Power and Solid Energy (the Mixed
Ownership Model Companies). The Government also proposes to reduce its shareholding in Air
New Zealand, which is already a mixed ownership company listed on the New Zealand Stock
Exchange (NZX), from around 74, per cent to no less than 51, per cent. As Air New Zealand is not
an SOE, it does not fall within the scope of this consultation process,

each company will be listed on the New Zealand Stock Exchange (NZX). The companies will
remain under the ambit of the Companies Act 1993; in addition, they will come under the ambit of
the Securities Markets Act 1988 and the NZX Listing Rules,,

retains at least 51, per cent of the shares with voting rights in each company, and that no other
investor may own more than 10,per cent of the shares with voting rights in each company.,

The SOE Act contains provisions aimed at protecting the rights and interests of Maori, as follows;

» Section 9 of the SOE Act provides that “nothing in this Act shall permit the Crown to actin a

[ yuugiiughy SRy g oSt st o 1 N

manner that is inconsistent with the principles of the Treaty of Waitangi”

* Sections 27A-D provide a regime for memorials to be placed on the fitles of land that is -0

transferred by the Crown to SOEs . This land must be resumed by the Crown if the Waitangi
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.The Government proposes to continue the application of sections 27A-D of the SOE Act in their
entirety to each of the Mixed Ownership Model Companies in the new legislation in order to
protect the specific rights they confer on Maori. In respect of section 9, the Government sees
three options for the new legislation: retaining section 9 as it applies to the Crown as shareholder
in these four companies; jncluding a new provision relating to the Crown’s specific obligations

legislation, and specifically on options on section 9, it fully understands Méaori views on how Maori ‘
rights and interests under the Treaty of Waitangi are affected by the proposals,

The Government’s mixed ownership model

candidates for the mixed ownership model. The Government will offer shares in the companies at

intervals over three to five years, beginning in 2012 with Mighty River Power. The exact timing of
the sales will depend on market conditions,

.The shares in the Mixed Ownership Model Companies will be available to the public for purchase
both at the time of the initial public offering (share float) and subsequently on the stock exchange
(NZX). The Government will continue to hold at least 51, per cent of the shares with voting rights

in each company, which means it will continue to hold a controlling interest. No other investor will
be able to hold more than 10 per cent of the shares with voting rights in each company, which will
help to ensure widespread ownership,

opportunities as all other New Zealanders. For retail investors (individuals), this means shares will

be available by direct subscription and through brokers at the time of the IPO, and subsequently
on the stock exchange. For large investors (such as financial institutions and iwi), this means
shares will be marketed through a book build. Widespread and substantial New Zealand
ownership can be achieved through the initial allocation of the shares. The Government will
control this initial allocation,

A

company to a large number of investors. Shares in the company are offered for sale to retail
investors (individuals, sometimes referred to as “mums and dads”) through an advertising
campaign to the public and through share brokers. Shares are also offered directly to large
investors (such as KiwiSaver funds and other managed funds and, if they wish to invest, iwi) by
investment banks working on behalf of the vendor (the "book build”). The book build is a type of
auction that determines the price for all investors,

offer closes, shares are allocated to investors. If demand is too high, some investors may receive
fewer shares than they applied for (called “scaling”). The Crown has control over which groups of
investors are scaled and by how much.
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Once a minority shareholding in each|company is sold, the Government proposes that the
‘company will be governed in the same way as other listed companies and that they will be
subject to the Companies Act 1993 and other relevant legislation, the NZX listing rules and the
companies’ constitutions. The Crown will not reserve any special rights to itself, except that it is
still to decide whether it will a have any special power to approve the chairman of the Board, as it

has for Air New Zealand.L

B

.The companies

————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————— ta2

Genesis Power is New Zealand's largest electricity retailer with about 27, per cent of retail

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 1

customers (650,000 customers, including customers of its subsidiary Energy Online). It also
generates electricity from hydro-electric schemes, wind farms, and gas-fired and coal-fired power
stations in both the North and South Islands,, ‘

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, i

schemes and geothermal generation plants. It also retails electricity and gas under the Mercury
Energy and Bosco brands to about 400,000 customers.,

and listed on the NZX, the companies will be able to raise capital for future growth from the
markets rather than relying solely on taxpayer-funded government support,

because they would be subject to the market disciplines that come from being listed, including
increased scrutiny from market analysts and the media,

Timetable

Power, most likely in the third quarter|of 2012, provided legislation has been passed and market

conditions are suitable. The Government plans to introduce legislation in March subject to the
outcome of consultation with Maori, |
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v

|1 February, Gonsultation documentreleased, |
' 8-15February, Roi | W] .

| |

1 -22February;, Mritten submissions, |

JThe exact timing of the Mighty River Power initial public offering will not be decided until the
legislation is passed and will also be subject to market conditions. Once under way, the marketing
and offer period for the sale will run for about nine weeks,

Legislation

.The Government proposes the following changes to legislation;,

a) Creation of a power to remove the Mixed Ownership Model companies from schedules <!

1 and 2 of the SOE Act by order in council. This is necessary to be able to remove the
companies from the ambit of the SOE Act which prohibits the sale of shares. By using an
order in council, the Government will have the flexibility to remove each company when it
believes market conditions are appropriate,

Ministers in the Mixed Ownership Model Companies 1o retain 51, per cent of the shares with
voting rights in each company and restrict any other individual entity shareholding to a
maximum of 10, per cent of the shares with voting rights in each company (although trustee
corporations and nominee companies that hold shares on behalf of other persons may be
exempt from the 1Q,per cent limit),

retains an administrative provision to allow existing shareholding Ministers to transfer their
shares between Ministers without needing to formally register a transfer of shares, and
enables a shareholding Minister to authorise another person to act as the Minister’s
representative at a meeting of shareholders,

State enterprises. These provisions need to continue to apply to the Mixed Ownership Model
Companies to ensure that all as-yet uncompleted processes (resulting from historical
contracts) for the transfer of land from the companies can continue once the companies are no
longer State enterprises, |

transferred by the Crown to SOEs . This land must be resumed by the Crown if the Waitangi
Tribunal makes a recommendation ffor its return to Maori ownership or if the Governor-General,
by order in council, requires the Crown to resume ownership of land that is wahi tapu,

Information Act 1982 at the point the order in council comes into effect. This will mean

<

-,
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the Mixed Ownership Model Companies will not be subject to review by the Ombudsman or to
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Part 2 — Discussion of Issues

The general Treaty clause — section 9 of the SOE Act

Section 9 of the SOE Act provides that “nothing in this Act shall permit the Crown to actin a .
manner that is inconsistent with the principles of the Treaty of Waitangi”’. The Government has yet
to come to a view on the treatment of section 9 in the new legislation and sees three options: no
general Treaty clause; retaining section 9 as it applies to the Crown’s shareholding; or including a
new provision relating to the Crown’s obligations under the Treaty. Before making a decision, it
would like to understand Maori views on the specific rights and interests that section 9, or a new
Treaty clause, would protect in respect of the powers that Ministers will be able to exercise over
the Mixed Ownership Model Companies,

played in the development of the place of the Treaty in modern New Zealand and the relationship
between the Crown and Maori. Litigation brought under section 9 in the Lands case, led to the
articulation of Treaty principles by the Court of Appeal. The same case led to the section 27A-D
memorials regime that protects specific Maori interests in land transferred by the Crown to SOEs.
These provisions require the Crown to resume ownership of the land where the Waitangi Tribunal
has recommended its return to Maori ownership. They also enable the Governor-General, by order
in council, to require the Crown to resume ownership of land that is wahi tapu,

Crown recognises the principles of the| Treaty, including the nature of the Treaty relationship as one
akin to partnership. This recognition routinely informs the Crown'’s relationship with Maori. For some
time now, Parliament has not included|/general Treaty clauses like section 9 in legislation. Instead,
where a Treaty clause is considered necessary, legislation has specified the manner in which the
Crown must meet its Treaty duties and linked any reference to Treaty principles to the relevant,
operative provisions of the legislation,, |

under the Companies Act 1993. In practice, Ministers will look to best commercial practice in how
they exercise those powers. This is a necessary pre-requisite where the decisions of the Crown
as majority shareholder could affect the property rights of minority shareholders, including Maori
where they are investors. Under the new legislation, the main actions likely to be taken by
Ministers are;,

s Sell (and buy back) shares, provided they retain at least 51 per cent of the shares with voting

approval of major transactions (in simple terms, transactions with a value equal to half the
value of the company), and any other powers conferred on shareholders by the Companies Act
1993 or the companies’ constitutions,
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the SOE. Sections 22 — 30(1) of the SOE Act will be retained in the new legislation in respect of
the mixed ownership companies. The provisions for the protective memorials are sections 27A-
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Other issues that are beyond the scope of this consultation

investment — this will take place during the marketing of each [PO.

» The Government is not consulting on other policy issues with well-established policy
processes, for example fresh water or RMA reform,,

Government’s commitment to Treaty settlements,
A brief rationale for these views is presented below,
Fresh water

.The Government considers interests in water to be beyond the scope of this consultation,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, A

historical settlements such as the Waikato River settlement. Any arrangement for managing and
governing water in a Treaty settlement will continue,,

under the Resource Management Act 1991. They do not own water. This applies for all
generators regardless of whether they are publicly or privately owned, and will remain so under
mixed ownership. The existing regulatory regime will be unaffected,

regulatory regime for water. Maori are not alone in such concerns and various processes are
under way to review and improve the operation of the Resource Management Act 1991. For
example, some Maori are actively participating in the Land and Water Forum, and there are
parallel discussions between the iwi leaders group and the Crown on Maori interests in water.
Mixed ownership will have no effect on these processes,,

Geothermal

to Maori. Their use is governed by the Resource Management Act 1991, and there is nothing in
this proposal that will change the process for deciding the use of these resources,

Maori participation as investors

JThe Government welcomes Maori participation as individual and institutional investors, on a
commercial basis and on an equal footing to other New Zealanders. It recognises that iwi
institutions are not identical to financial market institutions, and will consider how best to engage
with iwi and other Maori institutions that wish to invest as it develops allocation policy in the run-
up to the first IPO,
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Treaty settlements
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Ministers’ powers in respect of the Mixed Ownership Model Companies will not be as great
as the powers they have under the SOE Act. For example, Ministers will no longer be able to
direct the companies to pay dividends, or to change the content of their main accountability
document, the Statement of Corporate Intent. This regime will be replaced by the commercial
framework that applies to listed companies (with only a small overlay from the new legislation
in respect of the Crown retaining 51% of the shares with voting rights in each company and
restricting individual ownership by other investors to 10% of the shares with voting rights in
each company). This is part of the intent of the policy — to move the companies into a
legislative and governance framework that will create a greater commercial focus to their
operations.
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powers in respect of SOEs. | In the Broadcasting Assets case the Privy Council commented on

the ability for the Crown to control SOEs in certain circumstances and the Tribunal has

commented on this in respect of Transpower. Therefore we suggest the sentence is better

omitted.”

Page 12: [91] Deleted Dieter Katz

2/1/2012 10:12:00 AM

Section 9 has no jurisdiction in respect of these arrangements as it binds the Crown as

shareholder, not the companies themselves.
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Given the limited powers that Ministers will exercise, the continued application of section 9,
or a section 9-like provision, would have no practical effect and is therefore not necessary,
particularly in a broader context where the Crown is aware of its Treaty obligations. It is
relevant to note that no section 9-like provision applied in respect of Contact Energy and

other former SOEs that were sold in the 1980s and 1990s.



It can of course be argued that this conclusion can be turned around and that the application
of such a section 9-like provision would also cause little harm. Assessing any harm requires
consideration of the full range of the Government’s policy objectives for mixed ownership,
which include releasing capital for investment in higher priority activities, reducing borrowing,
and developing capital markets by ensuring widespread private ownership of the companies
by New Zealand individuals and institutions, including Maori individuals and institutions. In
respect of institutional investors, section 9 will not be well understood; on this basis alone
there is a likelihood that its|continued application will create uncertainty and have a negative
effect on investment in the companies, which will curtail achievement of both the
Government’s fiscal and capital market objectives. Further, the generalised, non-specific
nature of the obligation under section 9 may mean that even with reasonable effort from
potential investors, the obligation cannot be sufficiently well understood to allay any
concerns. Investors will also look to the precedent of other sales of Crown assets,
particularly Air New Zealand and observe that no section 9 obligation applies.
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The Crown’s preference is to outline in relevant legislation the way in which its Treaty duties
are met. On the basis of analysis to date, it has not identified any specific rights and interests
that would only be protected by a section 9-like provision, given the retention of sections
27A-D of the SOE Act and the other legal provisions that exist in the Resource Management
Act 1991 and elsewhere.
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On balance, the Government tends to the view that continued application of section 9, or
application of a new Treaty clause, to the mixed ownership companies is not appropriate
when its policy intent is for the companies to be treated like other private sector companies,
i.e. in a commercial framework.
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