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Dear Minister

Search and Surveililance Bill - Production and Examination Orders — SFO and Police

1.

2,

| write in an effort to reach a cross-party agreement on the issue of production and
examination orders.

Can | begin by thanking you for the constructive way in which Ministry and Law Commission
officials together with National Party select committee members have dealt with the many
complex issues that have arisen from the Search and Surveillance Bill (“SSB") and the public
submissions thereon.

Speaking for Labour, we believe it is important to strive for cross party agreement on core
institutional legislation which has enduring effect beyond the term of any government. This is
especially so where the intrusive powers of arms of State law enforcement agencies are
balanced against civil liberties. Achieving settled legislation in turn maintains public
confidence in, and cooperation with, our legal institutions and the rule of law.

You will be aware from your officials and National members of the select committee that as a
consequence of the thorough and cooperative process there is now substantial agreement
between the two main parties on virtually all aspects of the SSB. The notable exception is in
respect of the proposals to confer new powers on the Police to use production and
examination orders, and the related need to tidy up existing powers for the Serious Fraud

Office.

History

5.

The genesis of this lies in the proposal by the last government to merge the Serious Fraud
Office (“SFQ") into a new Organised Crime and Serious Fraud Unit within the Police. Al the
time the Law Commission advised the then cabinet that the SFO was in the habit of routinely
using their powers to use production and examination orders. These orders do erode the right
to silence, and should be used sparingly. They were never intended to be a substitute for
normal investigative practice, but rather were intended as a reserve power to be used to
unpick serious fraud when normal investigative means will not suffice. They enable
information to be gathered from, mainly, third parties who hold information as agents who owe
their principals a duty of confidence, but who are able to cooperate given the legal authority of
a production or examination order.

Largely because these powers had been overused by the SFO, the recommendation was not
to carry these powers over into the new combined agency. The proposal to completely
remove these powers was criticised. |n response |, with the approval of my then cabinet
colleagues, went to see various Queen’s Counsel in Auckland who worked on SFO cases. |
met with various prosecution and defence counsel. All of those | met with agreed the SFO



was overzealous in its use of their powers, but all but one also thought it would be wrong to
remove the power entirely. '

7. There was in the end widespread agreement that the power for the SFO should be
constrained but carried forward. We then in cabinet concluded that if the powers were
necessary in a constrained form for the SFO, then a constrained version of the powers was
justified for Police investigations of serious organised crime, some of which bears similarities
with the complexity of serious fraud and can be more pernicious.

8. You campaigned against the merger of the SFO into the Police, and upon election halted that.
The proposal to confer upon the Police powers to obtain production and examination orders
when investigating serious organised crime continued, and is being given effect to by the SSB.

Qur concerns

8. Ourconcerns are three fold:

a. Media should be exempted. The recent use of a production order by the SFO
against the National Business Review was an example of this power being used
inappropriately without proper consideration of the damage to press freedom. This
highlights the anomaly which exists where the Evidence Act explicitly recognises the
public interest in protecting journalist's sources, while for production and examination
orders there is no recognition of that public interest and no such protection exists.
The SFO can internally issue such a notice and the NBR and its journalists are placed
in an invidious position. |If the fourth estate protects their source they are in breach of
the law and at risk of fines of up to $40,000 or imprisonment.

This is bad law and should be fixed. The freedom of the press to investigate and
report on issues of public interest is an important part of New Zealand's constitutional
settings. Putting the confidentiality of their sources at risk means that sources will be
less willing to confide in them in the future, This undermines the role of the fourth
estate and is to the detriment of the general public. It shows how careful we need to
be before conferring power of this kind to state agencies

by My SO
Production and examination orders should not be issued against the fourth estate,
who should be excluded from their ambit. A suitable definition of the media is in tHe
Evidence Act 2006. To leave this power as it stands is nonsensical given that it
effectively undermines the protections for media in respect of evidence at trial found in
the Evidence Act.

b. The SFO process should be as is proposed for the Police. The SFQ use of
examination and production orders should be via warrants from judges (not registrars
nor by internal administrative act), as is proposed for the Police. The drafting for this
is already in the SSB. It can be easily applied to an amendment to the SFO
legislation via the SSB with the agreement of the house. Labour would agree to this.

c. The threshold for the Police is set very broadly. The proposed thresholds for the
alleged crimes in respect of which orders can be sought are offences with a maximum
penalty of 5 years imprisonment in a business context, and 7 years in a non-business
context. This is a very wide range of offences. When combined with the generat
definition of what amounts to organised crime it means that production and
examination orders can be sought in unduly wide circumstances given the
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14,

15,

undermining of the right to silence that these orders entail. We would like you to
consider limiting the power for the Police to a more serious group of offences. We
would suggest a threshold of 10 years imprisonment, which would catch serious
organised offences involving drugs, violence or extortion, but would be happy to
consider other suggestions,

We would be grateful if you could consider these suggestions.

We understand you may wish the SSB to proceed through its remaining stages this year. We
are happy to cooperate to help achieve that if our concerns are addressed but we would be
concerned if legislation of this nature is pushed through all stages during urgency:.

We propose to vote for the legislation at second reading. If appropriate amendments are
agreed at the committee stage, we will support the SSB at third reading. If not, we will be
required to oppose the SSB in its final reading.

Given the relevant interests of the Attorney General and the Minister Responsible for the SFO,
we have copied this letter directly to them in an effort to avoid delay.

| have also copied it to the Media Freedom committee, which includes representatives from
newspapers, television and radio, and has expressed a strong interest in the issues.

Lastly | have enclosed a copy of the front-page article from the latest issue of the Bulletin, the
Newspaper Publisher Association monthly publication. It is entitled “Freedom Threat” and
reports on media concerns following the recent SFO action in using a production order against
the NBR.

Yours sincerely

D

Hon. David Parker

Hon. Chris Finlayson, Attorney General

Hon. Judith Collins, Minister Responsible for the Serious Fraud Qffice

Tim Murphy, Chairperson, Media Freedom Committee, c/- NZ Herald, Auckland



