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Special report providing the uncorrected 
transcripts from the hearings of evidence on the 
Video Camera Surveillance (Temporary 
Measures) Bill  

Recommendation 
The Justice and Electoral Committee recommends the House take note of its report. 

We reported on the Video Camera Surveillance (Temporary Measures) Bill on 3 October 
2011. Our report did not include the uncorrected transcripts from the hearings of evidence 
held on 28 and 29 September 2011. The uncorrected transcripts have since been completed 
and are appended to this report. 
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Appendix A 

Committee procedure 

We met on 3 October 2011 to consider the special report providing the uncorrected 
transcripts from the hearings of evidence on the Video Camera Surveillance (Temporary 
Measures) Bill (333–2).  

Committee members 

Chester Borrows (Chairperson) 
Simon Bridges (Deputy Chairperson) 
Amy Adams 
Kanwaljit Singh Bakshi 
Carol Beaumont 
Charles Chauvel 
Kennedy Graham 
Paul Quinn 
Carmel Sepuloni 

For this item of business Hon Rodney Hide was a non-voting member and Dr Kennedy 
Graham was replaced by Keith Locke. 
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Appendix B 

Uncorrected transcript of hearing of evidence 28 September 2011 
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Robert Lithgow QC 
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John Burrows 
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Kenneth Johnston 
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Sir Geoffrey Palmer 
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Kevin McCormack 
Batch Hales 

Andrew Geddis 
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Criminal Bar Association 
Robert Lithgow QC 
Noel Sainsbury 

Borrows Thanks very much for being here. There’s been a delay. [Introductions]. We 
look forward to your submission from the Criminal Bar Association. We 
have Mr Lithgow and Mr Sainsbury. 

Lithgow Thank you, Mr Chairman. I’ll just ask Mr Sainsbury to pop outside because 
we did bring copies of a sort of note that we made of how we see this view, 
but it must be abandoned on a couch outside. 

Our basic proposition is that the bill has a number of ambiguities, but the 
bottom line seems to be that the police are to have a free hand in 
continuing with and installing covert video surveillance. The reason why we 
say they have a free hand is because there’s a very broad definition of 
“search” and it’s linked to the standard search warrant, which is under 
section 198 of the Summary Proceedings Act. Those members of the 
committee who aren’t familiar with search warrant process, a normal search 
warrant in a normal police case involves an office of police of any level 
going to the counter of a District Court and asking the registrar to put a 
stamp and a signature on a warrant. Now, because of the way the Summary 
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Proceedings Act is, every deputy registrar is also a registrar, and deputy 
registrars are quite a low-level clerk, really, in the justice system. So it’s 
given the façade of a judicial decision, but is really a very low-level decision, 
and it is extremely difficult for young staff members to refuse warrants to 
the police.  

Now, having linked it to that, it gives the impression that there’s some kind 
of oversight or supervision, which is illusory. There was a plan that has 
never come about, and that is that all search warrants would be dealt with 
centrally in New Zealand, and sent electronically to a judge so a judge could 
keep an eye on everything. But this gets argued from year to year, and just 
has never happened. So a search warrant is no protection. 

Then all activities that were previously under way are retrospectively 
deemed to be lawful, and despite the language of the bill, the correct 
proposition is not some pre-existing law or some floating interregnum, but 
under our court system the process has been held to be unlawful. This 
didn’t come as a surprise; it was anticipated. Of course, there was one 
winner and one loser, and some people are annoyed and some people are 
temporarily pleased. But that’s not the issue. Our court system said it was 
unlawful, and they gave it a good deal of reasoning, and just to then say 
with some kind of what I call magical thinking that it’s deemed to be lawful 
is a bad way around it. 

The problem is that there’s no court scrutiny of the activity of covert 
surveillance under this bill. There’s a little pretence that it is because of its 
attachment, as I said, to the search warrant process. And our position is—
the association’s position is—that both from a practical point of view and a 
principle point of view, this kind of activity, covert filming, which is one of 
a number of intrusions, should be dealt with in exactly the same way as 
other serious intrusions on Part 11A of the Crimes Act. Having listened to 
Parliament briefly last night, and understanding that this would create time 
pressures on Government offices, we’d simply say well, tough luck. When 
we’re told to do things by courts, if we have to stay up till 3 in the morning, 
then 3 in the morning it is. It just has to be done. If that’s what has to be 
done, it’ll have to be done. Some of us have—I’m pretty behind on 
technology, but I can cut and paste from a statute just as well as anybody 
else. 

The obligation that the Supreme Court held, to act lawfully, is not a high-
minded idea that only lawyers have when they’re acting for somebody, but 
it’s part of our egalitarian society and it properly binds State agencies like 
the police, because the police are us. They’re given significant extra powers, 
but like anybody in any social circumstances that has disproportionate 
power, you’ve always got to keep an eye on them, and you’ve always got to 
tell them where the limits are. So it’s a public good that the police, both at 
national level and down to constable, understand clearly the consequences 
of going down the pathway of using unlawful action, because that’s the 
language that people understand at the blunt end. If it wasn’t all square, you 
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might lose the undertaking in which you’ve invested your time and effort. 
It’s simple, it’s blunt, it has a few—you know, a few people get away with a 
few things—but that is life.  

We simply don’t accept that there is a fixed number of cases of a significant 
number that will break down because their investigation process is wholly 
dependent on covert surveillance. The reason we don’t accept that is, firstly, 
because we don’t know. There are many members of the Criminal Bar 
Association who have prosecuted for the Crown at the highest level, and 
some who still do because of SFO systems and other panels, and I’m sure 
there are people who could be trusted with the information to just have a 
look and see just quite how real this is. Because as criminal lawyers we 
always get the submission that the orderly administration of police and 
criminals, and someone will get away with something if the judge doesn’t 
do what the Crown wants, if we don’t do what the Crown wants. So we 
take all that with a grain of salt at a very basic human level.  

Because this bill is an attempt to forget about the Supreme Court and to 
have the Crown win in the Supreme Court. Because it’s now very blunt, 
isn’t it? They now want to adopt the position the Court of Appeal 
adopted—that is, a simple search warrant is enough for all this. So 
Parliament would be choosing one court over another, that is basically it, 
which is very, very unsatisfactory. I know the original bill wasn’t quite like 
that, but this bill makes that absolutely blunt. The Crown want to win when 
they lost. Therefore we don’t see that a serious constitutional convention—
that is, deeming provisions, retrospectivity, which is really legislative magic 
dust. We’re not saying it’s never necessary, I’m not saying there aren’t 
matters of public emergency that sometimes require it. But it’s a bad way to 
go about things, and the association is against it. 

We also don’t accept that there may not be other ways to deal with, in 
particular drug dealing. Drug dealing by its very nature is repetitive. Of 
course you may miss out on activity ABC, but if there’s a proper basis for 
having a covert surveillance you’ll get them on CDE and the result will be 
much the same, and if push comes to shove and you’re absolutely down to 
your last throw, there’s nothing to stop the police simply going round and 
telling them: “We know what you’re up to. We know who your customers 
are. We know what you’re earning.” and taking action under the Proceeds 
of Crime Act—criminal proceeds—which now would require them to 
prove how they got their money. So the idea that you can only win against 
criminals by achieving a conviction is being grossly oversimplified, I 
suspect, for the current argument. 

Now, we say, lastly, on a more pragmatic basis, that if there is a proper 
system of applying for warrants, a judge turning his or her mind to the 
circumstances, then there would be no objection to using what has been 
captured already to persuade a judge that there should be an ongoing 
capture, but for no other purpose. So if the police found something out 
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that was sufficiently serious they wanted to tell the judge in obtaining a new 
warrant, well, we could live with that. 

Now, the process that’s anticipated under the bill would be a search warrant 
application, which is a very low-level application, usually to a deputy 
registrar, but the Act sets out no thresholds. It doesn’t even say you’ll tell 
the registrar that you’re going to film; it just simply says if you get a search 
warrant you can have the extras, the add-ons. But, in fact, the add-ons are 
more serious than the original, and that’s the problem there. There’s no 
reason to tell the registrar, because there’s nothing they can do about it, and 
there’s no reason to tell a registrar, because a decision to install cameras 
may only arise during the search. Search warrants last how long? A month. 
And you can go back and use it several times. So in fact the wish to 
undertake covert surveillance may occur because of the search, and no 
one’s any the wiser. There’s no judicial officer pondering whether this is 
serious enough. There’s no judicial officer that hears back in a month what 
happened. And even if a judicial officer did happen to hear about it, there’s 
nothing they can do about it. 

Now, in a search warrant situation, certain internal rules apply in District 
Courts if a search warrant is important—say, for example, other people’s 
privacy; for example, if a law firm is the subject of a search warrant, not 
from the SFO but different sort of search warrant—the internal process of 
a District Court anywhere would mean that a District Court judge would 
look at that to see whether it was all square and the problems of other 
people’s privacy had been properly dealt with. Now, under this process, 
because there is no process contained in the Act, it’s just you get a search 
warrant for the simplest thing or the most serious thing, and you can install 
hidden cameras. Our position is that although there’s a concept of proper 
process by throwing a few legal words around and referring to a search 
warrant, in fact it is a very unprincipled process for the advance into covert 
filming, which has been on the books for a long time; I’m sure you’ve all 
expressed your opinions to each other about how come it hasn’t been 
properly dealt with, and we’ve run out of time. But it is important, it is 
serious, and this kind of fast fix we consider to be very dangerous. 

Borrows We’ve got a few questions, so thanks very much for that. I guess the 
question I’ve got is you’ve sort of accepted that you don’t know what the 
cases are that—the 40 cases that are before the court and the 50 
investigations that are going on there. So is it the Bar’s position, then, that 
no matter how serious these things are, the public should be put at risk at 
all to teach the police a lesson? 

Lithgow The teaching the police a lesson scenario, which I am not keen on—that’s 
not the point of it. The police are us in this mode. They’re not a separate 
group of people. I still act for the police, actually, but I’ve acted for, against, 
individual policemen, the entity, in every angle. It’s not that you’re teaching 
them a lesson in the sense of you’re punishing them. It’s pretty clear from 
the Supreme Court decision that the police knew that this was all pretty 
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wobbly. What they were doing at the higher level of trying to get proper 
legislation passed, we don’t know. But they took a risk. What I’m saying 
about the simple understanding of a police officer on the ground is that if 
they fear that it is excluded, that’s what focuses their attention. Now, on the 
hypothetical that we don’t know what the 40 cases are and we don’t know 
how serious they are—we don’t know whether it’s World Trade Center or 
whether it’s the 300 P operation. And everyone will have their own ideas 
about what’s serious. Every political nuance of New Zealand would have 
different ideas about what’s the most serious. I’m sure many groups would 
consider domestic violence to be the most serious challenge; it’s never been 
suggested that we’d install covert cameras for that. 

Borrows I just want to question you on the point that you’re saying the police knew 
this. I mean, what we’ve also heard from advisers this morning is that what 
the police were doing was following along about 15 years of Court of 
Appeal decisions that have found that the way they were acting was actually 
lawful, and then the Supreme Court has given as part of its obiter the 
suggestion that if we had a look at this—we’re not looking at it now but if 
we did—we would actually find it unlawful. We’d put an end to that 15 
years of jurisprudence. 

Lithgow I wasn’t here when Mr Pike explained all this to you in such easy terms. 

Bridges Can you tell us a Court of Appeal decision that says that what they’re doing 
was clearly wrong. Give me one. 

Lithgow Sorry? 

Bridges Give me one Court of Appeal decision that tells the police, like you’ve said, 
that what they were doing was clearly wrong. 

Lithgow The Court of Appeal have made a number of mistakes on this issue. We 
now— 

Bridges  No, no, just give me one. I asked you for one. 

Lithgow Well, I don’t know the name, I’m sorry. 

Bridges  Oh, so there aren’t any? 

Lithgow I’m not saying that they are, but I know decisions that have been 
demonstrated, for example, to be clearly wrong on this kind of thing, in 
which the entire English Parliament was humiliated. The New Zealand 
Court of Appeal upheld there was no privacy interest in a text message. 
They didn’t get it. They don’t understand modern thinking. They’ve missed 
the point. And people have been brought to their knees in Britain over this, 
and they’ve been made to look foolish, and they wish they’d never opened 
their mouth. 

Borrows We’ve got some questions; we’re going to do it in quite an orderly fashion. 
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Lithgow But we would look at the cases. Not me, necessarily. Someone could look at 
these cases and we could advise just on a yes/no basis whether we saw it in 
the way in which it’s portended. 

Chauvel I’ve really just got two questions for you. The first is we had some 
discussion earlier in the committee about who we would hear from, and I 
guess what I want the committee to understand is a little bit about your 
membership, about how senior the lawyers who are members of the 
Criminal Bar Association are, and how much criminal defence and 
prosecution work they do. Because I think it’s important for us to 
understand the level of authority that you are seized with in terms of your 
submission. 

Sainsbury In terms of the New Zealand Criminal Bar, obviously the focus, as opposed 
to the New Zealand Bar or the Law Society, is on those who practise in the 
criminal law. Now, it is open to prosecutors—it’s open to public defenders, 
actually—and to those who practise in the Criminal Defence Bar. In recent 
times—with an impetus perhaps being given by other reforms—it has 
actually developed quite considerably, so the membership ranges, in terms 
of the country, from the lower South Island throughout up to Auckland. In 
terms of seniority of members, just looking at people who are currently on 
committees, John Haigh QC, Phil Morgan QC, Robert Lithgow QC are all 
actively involved now on committees that are looking at issues that are 
coming through affecting the Criminal Bar, as well as other senior criminal 
practitioners. A lot of those people have, as Robert noted, a background 
that has been with the Crown and with the defence. Robert was at Crown 
Law; I prosecuted in Wellington. Many of the other practitioners have that 
background where they have worked for the Crown and also worked for 
the defence, and remain on panels where even while working for the 
defence they still do prosecution work. I, for example, am on the Crown 
panel in Wellington, so available to prosecute, and have been since I left the 
Crown. So, in terms of the senior practitioners who are dealing with 
criminal work, they are part of the organisation and actively involved at this 
point in issues that are affecting criminal lawyers, as well as working 
through to the grassroots. 

Chauvel The question I have, in substance, is we’re advised that if we pass this law 
we’re essentially allowing the law to revert to a position that’s very clear, 
that the police will be in the position of knowing very clearly what their 
powers ought to be in terms of covert video surveillance, and that therefore 
we would be clarifying the law to their advantage by doing this. Is that a 
correct summary of the position that we would be putting Parliament in? 

Lithgow You’d be putting Parliament in the position of accepting the submissions 
made by the Crown Law Office to the Supreme Court. That’s what you 
would be accepting, and no doubt they had a beautiful clarity and simplicity 
for them. But our highest court didn’t accept it. The trust common law 
cases are good, but a set layout procedure like 11A of the Crimes Act, 
which deals with other types of serious intrusion, is obviously better. Now, 
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I don’t see why that particular—the installation of cameras inside private 
premises or open country that has privacy interests—should be any 
different. There is no proper distinction, other than that the technology 
came along at a slightly different time to our thinking. 

Chauvel So if we can, we’d be much better advised to put a very clear set of 
guidelines and constraints on surveillance powers into the legislation going 
forward, even if it is just an interim fix? 

Lithgow Exactly. If it is so urgent, then we would have thought—if it has to be done 
so bluntly with a sledgehammer, then why can’t it be 3 months? Why can’t 
people get on with fixing it? A year means that the police will embed a 
system that has no controls other than their own _____, their own view of 
the world. Now, the police have an important view of the world, and we get 
them on our behalf to do things we won’t do and can’t do. But that’s not 
the same as saying they should be allowed to do what they like. 

Locke This question of urgency revolves a little bit around the current cases and 
things like that. I think it’s good you’ve offered, perhaps, to scrutinise some 
of these cases. Just a couple of points or queries about whether these cases 
are actually endangered. It seems to me, from not being involved in the area 
you’re involved in, that video surveillance evidence would in almost all 
cases not be critical evidence in current trials. And the reason I say that is 
that most of it, I would think, would be looking at the comings and goings 
from a premises, and that the police would rely particularly on evidence, 
either interception of electronic or phone calls, a search of the premises or 
a search of a car going to or from the premises, and not that they noticed A 
and B going to and from the premises. So I can’t see in practice how the 
cases would be endangered. I’d just be interested in your view on that. And 
the other side of it is the legal side. We’re told that section 30 of the 
Evidence Act would allow evidence in most serious cases anyway. Isn’t that 
a question about whether these trials do exist? 

Lithgow There are two basic sorts of cases going on in New Zealand that are high 
level. One is the kind of case we understand from television where there is 
a suspect and there is an investigation—something has happened, and you 
can see whether you can put together sufficient to prove it. Sometimes 
those are proved by past-the-fact surveillance of the people who are 
supposed to be involved. So covert surveillance would be used in that case. 
But your standard serious drug case is like a huge 3,000-piece jigsaw, where 
little snippets of a sighting, a watching, a word or two, a piece of slang, a 
trafficking—either the number of people that come and go and patterns of 
phone calls—to persuade a jury that they can safely see what’s happening. 
So, in those cases, it may look as though a piece of covert surveillance you 
could live without it, and they probably could live without one, but if you 
take out too many bits of the sky, the case may be damaged. We can’t say, 
unless somebody is entrusted to look at these cases and express an opinion. 
All I say is that while we are not entrusted with that information, we are not 
prepared to accept that, because we hear that all the time. 
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The other proposition is this section 30, and this is a disadvantage to the 
police, because by the time you get to section 30 the taxpayer and the 
police—and not to mention the Crown—have invested an awful lot of 
money in the court case, and that is too late then, really. It is all sort of past-
the-post thinking. If it has simply got a set of rules that makes sense and 
everybody understands and it is supervised at the front end, you could save 
all that. If everybody read the provisions related to the various types of 
searches and carefully followed them, then there wouldn’t be as many 
section 30 applications. 

Parker To me there are three implications from the Supreme Court decision. The 
first is, do the police urgently need a prospective power going forward to 
conduct surveillance operations? The second is, does there need to be some 
validation of the currently illegal evidence that has not yet been brought 
forward in trials that are soon to take place, or can we just rely upon the 
courts’ discretion under the current Acts of Parliament to admit legally 
obtained evidence in serious cases? And the third is, is there some need for 
validation of illegally obtained evidence, according to the Supreme Court, in 
respect of convictions that have already been entered? Now, I will, in due 
course, ask you whether you think that is a logical framework to use. Can I 
ask that question now? That seems to me to be a logical division of what 
arises from the Supreme Court decision? 

Lithgow Well, it is logical, except you have been thrashing it around so long you 
miss the launching pad, and that is that nobody disagrees with the 
proposition—that the police should have covert surveillance powers. 

Parker So you agree with the framework. Now, it seems to me that there are two 
choices for Parliament. If Parliament agrees that there is a need for a 
prospective power, then Parliament can either suspend the judgment of the 
Supreme Court—which is what this bill proposes—or it can specifically 
confer that power of surveillance in some form of legislation. The bill 
suggests we suspend the Supreme Court decision, and you will be aware 
that the Opposition is taking up a suggestion of Professor Geddis that we 
enact some of the provisions—or in similar form to those which are in the 
Search and Surveillance Bill. 

I want to just explore what are the implications, in terms of the other two 
decisions, of the two different approaches. If Parliament suspends the 
Supreme Court decision, the effect of that will be that in the next few 
months there will be a number of trials that proceed with illegally obtained 
evidence but for the suspension of the Supreme Court decision. Do you 
think we would be creating enormous pressure on a future Parliament? Can 
you see a future Parliament then invalidating those decisions that are made 
on the basis of that illegal evidence that we, for an interim period, have 
validated, and then Parliament come back and saying, “Oh, now, that 
conviction is going to be set aside.”? It seems to me to be a non-sensible 
outcome. 
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Lithgow It depends on whether only individual outcomes are of interest to you in 
terms of the approach to the criminal law. So, those of us who can use 
expressions like “25 years ago” and “30 years ago”. I mean, there is a big 
picture out there too, and that is it is a good idea to let the judges, who were 
thinking about nothing else for a few months and had research clerks and 
put it all together and came up with an answer that a lot of people 
predicted, to say “That’s why we have courts.” It’s not my first choice, but I 
enjoy what that means—that a court makes that decision. Now, they’ve told 
us that there’s a bit missing in our law, and let’s fix it in an orderly way. 
What’s the matter with that? 

Parker What I am suggesting to you—effectively, I think, agreeing with you—is to 
say let’s give them the prospective fix, but if we are going to retrospectively 
validate what’s current illegal, which is a big step, let’s take that as a separate 
decision rather than take it under the cover of retrospectively validating, 
having this fiction that we are sort of just suspending the Supreme Court 
decision. Aren’t we better as Parliament to say “Yes, give a prospective 
power.”, and then take a separate decision as to whether we should be 
retrospectively validating it. I’m not asking you to answer whether we 
should retrospectively validate it here; I know that you don’t think we 
should. But aren’t we better to separate those two decisions? 

Lithgow Yes. The logic, of course, which takes a while to get from the bottom to the 
top, when the last decision is made it looks as though people have been 
making mistakes if there is a change in the law for some years. Now, that is 
just the way we do it. Rushing in and pretending that it is not so is as 
artificial as and worse than the other way. We have to make progress and 
weigh points. All the Supreme Court did was say that the wrong values had 
been attached, insufficient values had been attached to these things, and 
that the Court of Appeal misunderstood rather basic things about search 
warrants, which, I believe, was obvious. Though I think they are completely 
separate. I think if you just give the police what they need, in an orderly 
way, that will be a progress. Let’s gib-stop the whole thing. People who 
have seen this before with other fix-it legislation will find that 
unconvincing. I mean, you think that because we are defence lawyers 
mainly—which I’m not, in fact—that we somehow revel in who wins and 
who loses. We have long since lost interest too much in who wins and who 
loses. We paid to do this as defence lawyers. We don’t all think unkindly 
towards you. It is a process of thrashing things out, and it is an orderly 
process. And it works better if you let it follow a system, rather than every 
time something goes wrong for the Crown you jump, using their analysis, 
you just fix it. 

Adams A couple of things, really. First of all, it sounds to me like you are 
suggesting that Parliament should accept that it is subservient to the court 
decisions, rather than the normal sovereignty of Parliament. It seems to me 
that you are saying: “Well, if the courts ruled it, Parliament should just 
accept that.”, rather than accepting that we have two different sources of 
lawmaking, with, of course, Parliament as sovereign in them. But, also, I 
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have to take issue with your contention at the beginning of your submission 
that, somehow, by this legislation we would be writing the police some sort 
of blank cheque to do what they like. 

Now, my clear view of this is, in fact, the bill simply reinstates the common 
law before Hamed. So the common law that we are all operating under, 
under quite a string of established Court of Appeal judgments on this, 
including from Justices Blanchard and Gault—they, of course, have now 
reversed themselves in this decision. But we had a string of one-after-the-
other Court of Appeal decisions over the last 15-odd years that they have 
been doing this sort of surveillance, none of which have suggested that this 
is unlawful, all of which talk about, certainly, the ability to challenge 
reasonableness and where that is appropriate, and certainly that is preserved 
under the Bill of Rights. So, for you to suggest now that somehow under 
this we are giving the police carte blanche in some of sort of new ability to 
do whatever they like, I think, is quite wrong. 

All that is being done—and I would ask for your comment on this—is to 
say this was the accepted common law position that everyone was operating 
on, on the basis of numerous Court of Appeal judgments, accepting that 
the police could do this lawfully up until the 2nd, a whole lot of 
investigations have been undertaken, evidence collected and investigations 
under way now, based on what everyone understood the law to be. The 
Supreme Court now has said “No, we take a different view, and we are 
going in a different direction.”, as is their right. But the point remains that 
all that work done pre-September was done on the basis of an accepted and 
established legal position from all of those Court of Appeal decisions. They 
are now being put in doubt because of this judgment, and what this bill 
seeks to do is to say “Actually, the way everyone was operating pre-2nd 
September, we will go back to the legal understanding at that date for that 
work, put in place a temporary fix so that those cases can continue as lawful 
when they were collected on the basis that it was lawful at that time, and 
then give ourselves a year for Parliament to consider the issue properly. 
Now, how is that some sort of carte blanche authority to the police, when 
all we are doing is reverting to what was established law for 15 years? 

Lithgow There are three parts. One is the provocation, I suggest, that I am not 
accepting that Parliament is superior to the courts. Quite a high-level 
constitutional question. Having also prosecuted Nick Smith, I suppose I 
have argued this out many times. But the point is that Parliament is 
sovereign, provided it follows orderly constitutional principles. But when it 
becomes reactive, then we, the people, as is often said, are entitled to say to 
you that we don’t think that that is the way to do it. We are not saying that 
ultimately you can’t do this thing. We are simply saying that this way of 
doing it breaches certain longstanding convention, and although you hold 
those jealously to yourselves and tell us to mind our own business, we say 
we are entitled to say to you that we don’t agree with that. 
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Adams And just by way of clarification, when you say “the way of doing it”, are 
you talking about retrospective operation or are you talking about 
something else? 

Lithgow Retrospectivity has got to be jealously guarded. It is a tool, and if you say 
Parliament has ultimate power, in a modern state even that is questionable 
because whether they could ultimately do some things—declare wars, 
declare war on the people, whether to reintroduce the death penalty, etc.—
they all may be very good questions. So everything is possible according to 
an orderly and thoughtful system, but Parliament and the courts have lived 
with each other for a long time. The Supreme Court is the Supreme Court, 
and it is inappropriate for the Crown to come along here and brief you and 
simply say ‘They’ve got it wrong, let’s go back. The Court of Appeal is 
better. Promise you.” In fact, I agreed with them so much I wrote the 
submission supporting them. That’s— 

Adams We’re not overruling the judgment; we are simply saying that going forward 
there is a lack of clarity, there is real confusion, and we need to address it. 

Lithgow There is no lack of clarity. There is no lack of clarity. All they said is make a 
set of rules to cover this pocket. Now, why I say it is carte blanche is not a 
legal proposition, but a simple, practical proposition that while you say all 
the police need to have in order to have covert surveillance is a search 
warrant, we know that search warrants are a pretty thing to come by. The 
search warrant isn’t much. It lasts for a month, and you can go backwards 
and forwards. So if that is the coat hook on which you are attaching the 
legality of installing covert cameras, then that is allowing the police to do 
what they like. 

Adams But that wasn’t my question to you. My question to you was, do you not 
accept, whatever your view of the robustness of the warrant process, which 
is a separate issue, do you not accept that that was the legal position for 15 
years or more, before the 2nd September, that that was the process. It was 
under the established judgments that we had, until the Supreme Court 
ruled, that that was in fact the position. 

Lithgow It was allowed to drift in that way. There are other reasons for that. Partly 
the technology was cumbersome and expensive, partly a lot of it was dealt 
with for intelligence and not for proving court cases. 

Adams Yes, but you do accept that prior to Hamed that was the process, and that 
had been confirmed by numerous Court of Appeal decisions. I can give you 
any number of references to them that say that was lawful conduct. It has 
been tested on a number of occasions and held to be lawful. So until 2nd 
September, whether or not you agreed with it as being the right outcome or 
not, that was the established practice. 
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Lithgow Well, looking at New Zealand in isolation, obviously—which is a pretty 
narrow common law, anyway, and we grasp things—with respect, how can 
that be relevant when the Supreme Court now says that was wrong? 

Adams Well, they’ve ruled that now. My point to you was, do you accept that prior 
to 2 September this was the established legal position that we are now 
reinstating while Parliament has time to address it? 

Lithgow Well, I don’t accept it was settled. It was a vague way in which the police 
just— 

Adams Well, if it wasn’t settled, can you give me a judgment that suggests that it 
wasn’t settled? 

Quinn Let’s lift it slightly. Do you believe that case law is a legitimate process for 
establishing precedent? 

Lithgow Well, obviously that is our system. It is not the only method, but it’s— 

Quinn It’s not the only method, but historically, in fact, it is probably the English 
system is based—I am a lawyer, but I am told that fundamentally the 
English system is based on case law. Is that true or false? 

Lithgow Well, they’ve hit their ceiling on conventions now—things we agree to, 
higher level rights, including Europe, which Britain never previously 
accepted. So that’s what’s happened in New Zealand. They’re like your 
roadrunner. They are zooming along at break-neck speed, believing 
everything is great. They look down and they have run out of law. 

Quinn I understand that, but the case law has been a legitimate and accepted 
means of establishing precedents. 

Lithgow Yeah. 

Quinn The other comment is that you’ve used the word that we should not be 
reactive, and that this is all about reactivity, etc., etc. 

Lithgow Are you pointing something out— 

Quinn In response to Ms Adams’ line of inquiry you used the word “reactive” and 
this is bad. I put it to you that most laws are actually brought in in an 
reactive response. Whether it is in fact microchipping dogs or whether it is 
changing driving laws, they are a response to public pressure as a result of 
certain situations. 

Lithgow Well, as lawyers, when we are feeling cynical we say that the ones that have 
had a bit of thought work better than the ones that are late-night specials. 

Quinn Well, that is a separate issue, though. You do accept, in the first instance, 
that case law has driven the courts and that in fact most law is made in 
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response to a situation that eventuated but wasn’t foreseen? Timing is a 
separate issue. 

Lithgow I spent 6 months in the Southern Hemisphere in the last year, and I read 
the English, Irish, European papers, and I say to myself “New Zealand is 
very fast to put on the gun. What do the New Zealand public think about 
discovering, apart from the mythical bad people in the paper, any police 
officer who is allowed to come and check your kid’s room for cannabis also 
being allowed to leave a covert camera in there as well, because what does it 
matter, what are the odds, and apparently they have always been allowed to 
do that. Now (a) apparently they have always been allowed to do that, 
didn’t meet the reality that they didn’t, and (b) I think they would want 
Parliament to give it a bit of protection, a bit of system, a bit of senior 
officer, maybe a judge—a bit of that. 

Parker  I want to come back briefly to the question of retrospectivity. 

Sainsbury Just the point that Mr Quinn was making—the timing is the issue, and the 
thought that goes into it is the issue. You are probably quite right, a lot of 
legislation is reactive to situations and that is what you are here to do. But 
there is a difference between something that is colloquially called the 
“kneejerk reaction” and done quickly, than something that is done with 
thought. Take this for example. We are talking about video surveillance. 
There is a methodology for other covert surveillance that has protections 
built into it. And whether it is because of a technological lag Parliament 
didn’t catch up with making video surveillance a part of it. Now, the 
surveillance bill was supposed to deal with that, but, for whatever reason, 
that has not gone through. So we have an anomaly, and the anomaly cuts 
two ways. We rightly put protections for audio surveillance, yet seemingly 
putting this through with a period of a year where there will be no such 
protections for video surveillance, and that does not seem to make any 
sense at all. The second point, just coming back to what was raised—and I 
think Mr Locke raised this—I don’t know what the 40 cases are, so it is 
difficult to comment on this specifically. I would be amazed if those cases 
turned solely on illegal video surveillance. In terms of the pieces of the 
puzzle that there wouldn’t be perfectly legal audio surveillance, which often 
makes up the drugs cases that you do—you sit there listening to these 
conversations endlessly in court, working out what they mean. The 
perfectly legitimate surveillance where the police watch who is coming and 
going. The admissions made by the people subsequently. What is found at 
the time of arrest, and other perfectly legal searches. It would seem 
extraordinary that somehow there was this set of cases where there is no 
other evidence that is going to actually assist the inquiry other than 
miraculously video image, with nothing else. That seems a very, very odd 
proposition. But for the other invasive forms of surveillance we have 
protections. Let’s approach this in a principled way. 

Borrows I have a question from David and a question from Rodney Hide. Can we 
just keep our answers relatively truncated? I am aware—I guess I can tell 
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stories against lawyers now. We are time-constrained here, so we need 
people to give fairly quick answers, and the questions need to be— 

?  It was a good answer. 

Borrows Yes, well, questions need to be fairly truncated. 

Parker My question is, and I am not disagreeing with what you’ve just said, but let’s 
assume we have a case where the only evidence, or the critical evidence, is 
video surveillance evidence, and it is a serious case. Some of the concerns 
that have been expressed in the media by some politicians are that you can’t 
trust the court to let that evidence to be heard by a jury even though they 
have got the discretion to admit evidence, which is serious in serious cases, 
where they think it is reasonable to do so, notwithstanding the fact that it is 
illegally obtained. So my question for you is, in Parliament, when we are 
thinking about whether we need a retrospective fix here, as opposed to a 
prospective power, do you think we can trust the courts to wisely execute 
that discretion so that people accused of—they are not convicted—serious 
offences will have this evidence considered by the jury, because the court 
will ____ anyway? 

Lithgow But if you take an example which has breaches when there has been a 
murder, and the court would have difficulty in forgiving almost every 
breach that demonstrates a link directly to a murder, whether it is an 
admission on a videotape when a person is being interviewed about 
something else and has left the room and not told it was switched off, that 
sort of thing, through a murder where the accused was running away and 
just destroying things. I can still remember the judge say “It is a murder. I 
don’t care what happened. Tell the jury what happened.” Let’s say there is a 
purely intelligence camera and it happens to witness a murder. They never 
intended it to prosecute anyway. They just shoved it in ancillary to a search 
warrant, because they wanted to know something, find something out. A 
serious violence or murder occurs. I have got no doubt that the court 
would let it in. Now that happens now, then it is probably going to be 2 
years before you find out, so that’s not as satisfying as knowing for sure, 
but it is a process. 

Hide I have a brief comment and two short questions. Thank you very much for 
your submission. My comment is this, to me there is a big difference—I 
don’t know why—conceptually between a police officer a warrant to enter 
my house and maybe being able to exercise that over 30 days of coming 
and going, to actually coming in and leaving a covert surveillance running 
24/7, 30 days. So to me it is just freaky. They are not the same thing. My 
question is, I was astonished to learn that for 20 years, at an increasing rate, 
the police have been using a simple search warrant, got from a deputy 
registrar of a district court, to install covert surveillance on private property. 
Did that astonish you or has everyone known about this, because I never 
did? 
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Lithgow Well, you are talking about installing the thing. There is nothing in this bill 
that would require that the covert surveillance only lasts as long as the 
search warrant, either. It just has to be ancillary to the search warrant. So 
that is where we would put it. It could run however, as long as it was 
installed on that basis. Now, I can’t say that I was aware that it was a 
common practice to install devices simply ancillary to a search warrant. I 
would be very, very surprised to hear that. I knew that the technology was 
getting better by the year and that— 

Hide Well, the evidence we’ve heard is that it’s been used for 20 years. 
Technology has been accelerating its use and particularly given what they 
are up against it is a safety device too. It is safer to have a camera than a 
person. But it is widely used under cover of a normal search warrant. 

Lithgow Well, I am ignorant of that. If that is the position—I mean, it used to be it 
required a back-up team, and all this used to much more expensive than a 
police officer or other methods. But now the technology is absurdly cheap 
and can be installed. 

Hide Second question. What you suggest, again, to me seems quite reasonable. If 
you want to put in surveillance you go to a judge and you get a proper 
authorisation. How long would you expect it to take to fix that? Is it 
conceivable, for example, with the brains that Parliament has access to, to 
draft that legislation and to actually have a judge giving it a tick? 

Lithgow A judge giving the ultimate application a tick? 

Hide  Absolutely. 

Lithgow They’ve got a format. I understand in Parliament last night it was said that 
this was going to take up too much time. I just don’t quite understand that. 
Now I understand you all go off to be elected, which is another important 
and proper phase, but if this is so important then some other people could 
jump to attention and cut and paste out of other legislation, as we all do at 
our desks every day for submissions, and achieve something broadly 
equivalent to what is in Part 11A. 

Hide  Which is tested and ruled who could— 

Lithgow Who can ask, who you are going to ask, what is the threshold level, how 
important does it have to be, and what conditions you are going to place on 
it, and is there going to be any reporting back to tell us what happened. 

Hide  Sounds good to me. 

Parker  The Search and Surveillance Bill. 

Lithgow It is not exactly complicated. I know it can be made to sound complicated, 
but it is not that complicated. 
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Borrow  All right. Thank you very much for your submissions. 

Lithgow Thank you. 

Law Commission 
John Burrows 
Warren Young 
Allison Bennett 

Borrows Thank you for making yourselves available so quickly. Sorry we’re running 
behind time, but we look forward to what you have to say. 

Burrows Yes, I’m John Burrows—I’m a law commissioner—and with me are Dr 
Warren Young and Miss Alison Bennett, also from the Law Commission. I 
will introduce us only briefly, then hand over to Dr Young and Miss 
Bennett. 

 The Supreme Court decision has given rise to varying interpretations. There 
are some people who think it does change the law significantly, others who 
think the law never was clear, and others who think it was very clear the 
other way. But we think for that reason alone there is merit in getting rid of 
the uncertainty, and giving the police some certainty as to what they can do. 
So on that basis we certainly support the purpose of this bill, which is to 
make things a little clearer than they were. Although, as we’re going to see, 
we do have some concerns with the way this has been done. 

 There are two sorts of surveillance, which the bill deals with. One is what’s 
commonly called trespassory surveillance where a warrant has been 
obtained—a warrant of entry—and then surveillance is done in the course 
of executing that. The other is what is called non-trespassory surveillance 
where there is photography, or whatever, from adjourning property with no 
trespass on to the property being surveilled. I’ll deal briefly with the first of 
those and Dr Young and Miss Bennett with the second. 

 The bill makes it pretty clear that if there is a search warrant, surveillance 
can be now carried out as part of it, or in connection with it. And that’s the 
sort of clarity that was needed before. We do have concerns that the 
protections in the Search and Surveillance Bill have not been carried 
forward into this one. That, we think, is a problem, we agree with the Law 
Society on that, and Dr Young may wish to say more about that because he 
was— 

Bridges I apologise, what was that submission you just made just then? 

Borrows The bill makes it clear that the— 

Burrows Yes, the bill carries no protections, it just allows surveillance without any of 
the protections that are in the Search and Surveillance Bill, which is also 
before the House. 
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Chauvel So if we made an effort to lift those out and try and put them in to any sort 
of interim fix it would be preferable, in your view? 

Burrows If that can be done without destroying coherence, and I think one of the 
ways is if you simply pluck out these protections by themselves they would 
lack coherence. And I think that point has been made elsewhere too. But 
that’s the first of our concerns.  

The second is that there is an element of retrospectivity about this, which 
has been well canvassed. It is one thing to give the police power to do this 
in the future. It is another thing to say that for the past illegal things are 
now validated, and, as Mr Parker said before, there are two strings to that, 
really. The first is there are some forthcoming cases, and the second is there 
may be people who have been convicted in the past on illegal evidence. 
Retrospective legislation is within Parliament’s power. It’s something it can 
do; it should only be done very carefully. And I suppose in this case the 
retrospectivity element of the forthcoming trials is mitigated to some extent 
by the fact that if the search was intrusive and unreasonable, the Bill of 
Rights is going to rule it out anyway. So that protection is there. We also 
suspect that in many of these cases there will be other strong supporting 
evidence which alone will be enough to convict the person. So, perhaps the 
retrospectivity element is not as serious in this as it is in some other cases. 
But we would still say that unless it is absolutely necessary to make this 
retrospective, we would urge against it. I know nothing of the details of 
these 40 cases which are outstanding, I don’t think any of us do. But 
retrospection of any sort should only be done if there’s a real need for it. 

I’d like to draw attention to, if I may, to three drafting difficulties which I 
think stand in the way of clear understanding. The first is that the bill deals 
only with video surveillance. There are other sorts of objectionable 
surveillance too—photographic cameras, even infrared sensors—and we 
would ask why is this just confined to video surveillance.  

Bridges  Can I just ask on that, is the Supreme Court decision wider than video 
surveillance do you think? 

Burrows I cannot answer that without looking at it again. Before them was the case 
of video surveillance, so anything they said was probably in relation to that. 

Young  My view would be, having read it and reread it a number of times, that 
clearly, however you interpret it, it must go beyond video camera 
surveillance. I mean, the question they’re addressing is unlawfulness of 
visual surveillance generally under warrant, and more generally 
reasonableness of surveillance when it involves intrusion on reasonable 
expectations of privacy. But, clearly, that has nothing to do with the 
particular technology being used. And a still camera with a telescopic lens 
has to be regarded in the same way as a video camera. Very difficult to see, 
therefore, why one is in and the other is out in terms of the legislation. 
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Burrows I’ve not perused the judgment with the care that Dr Young has, but it 
seems to me that there can’t be any distinction in principle between 
surveillance by video and surveillance in other intrusive ways. So that is one 
drafting problem.  

The second is that as the bill is drafted, it doesn’t just give powers to the 
police, it covers any agency—Customs, Fisheries, any agency which can get 
a warrant, and some of them can. And I think the real question is do we 
really want powers as wide as that in the hands of agencies outside the 
police. And again I’m sure the Dr Young could speak in more detail to that 
than I can, but that’s something that’s occurred to us as a significant 
problem in a very briefly drafted bill.  

Adams  Mr Chair, can I just ask for a point of clarification on that as we go past. 
On that point of other agencies, are you aware of any court rulings around 
other agencies—obviously there’s a number of cases we’re aware of with 
police prior to the Hamed case? Are you aware of any court discussion at 
those high levels around agencies and these powers, and whether they’ve 
been seen as lawful or unlawful up until now? 

Young  I’m not aware of any decisions that deal with non-police agencies 
undertaking surveillance pursuant to a warrant, but for that matter I’m not 
aware of very many decisions that deal with surveillance by the police under 
warrant either. The string of cases that you were referring to before, to my 
knowledge, and I may be wrong, actually refer to non-trespassory 
surveillance, which we will come on to. There are one or two that deal with 
trespassory surveillance, but they’re few and far between. In relation to non-
police agencies, however, if there is a practice of installing cameras when 
they’re entering premises under warrant pursuant to a search, then this 
legislation would validate that, and make that unlawful. And the committee 
will well recall, in the course of submissions on the Search and Surveillance 
Bill, the very widespread concerns about non-police agencies being able to 
undertake visual surveillance. And for that reason of course in the bill we 
put a whole range of restrictions and safeguards to prevent that happening, 
and this bill would appear to open the door very wide again— 

Adams  For those 12 months. Thank you for that clarification. 

Young  —for that to happen. 

Parker In the Search and Surveillance Bill, dealing with Professor Burrows’ first 
point, they talk about visual surveillance devices rather than video devices, 
so that would be a fix to that, perhaps. Whether we— 

Young Yes, it would. Including visual surveillance devices in the bill covered things 
like binoculars as well, which potentially also are— 

Parker And similarly the provisions in the Search and Surveillance Bill that you’ve 
already averted to in respect of restrictions to the agencies that conduct 
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visual surveillance operations. My other questions are separate to that so I 
won’t raise them.  

Burrows So there’s one final drafting point that I’d wish to make. The definition of 
search in clause 4 is breathtakingly wide, especially paragraph (b). It 
includes the acquisition of information about any person, place or thing, 
and we do feel it may be possible to sharpen that up a bit, because that is, 
as I say, breathtakingly wide. Also in 4(a)(ii) there is a tendency in that 
definition to actually conflate search with surveillance, I think. In one point, 
one is talking about a search to which surveillance is a part, or which it’s 
done in conjunction with it, but this subparagraph (ii) would suggest that 
even if a camera is over a fence outside the property, that surveillance itself 
constitutes a search. And there’s a bit of an ambiguity there as to how you 
divide and separate search and surveillance, and whether one can in fact be 
the other. So these are drafting points more than anything else, but we did 
think it was desirable to raise them. 

Young Can I just add to that final point as well. I think the essential problems, we 
see it, with the drafting is that it does not make clear, as John says, whether 
search and surveillance in this context are different concepts, or whether 
the definition of search is suppose to extend to surveillance. Clause 5 
would, I think, lead you to the view that they’re intended to be different 
concepts, whereas the definition of search in clause 4 kind of suggests that 
the draft is getting up and being the same concept. Now, in view of that 
ambiguity the courts are likely to read it down to make them down to make 
them different concepts, in which case all the bill is doing is validating 
surveillance when it’s undertaken in connection with, or as part of, a 
physical search. And that means independent, over-the-fence surveillance 
would not be validated, as I understand it from— 

Chauvel So the stated purpose of the bill would fail, in your view. 

Young Yes. Well, if the purpose of the bill is to extend beyond surveillance as 
adjunct to a physical search, it arguably fails to do so. I think there is a 
wording fix that we could suggest in general terms that would overcome 
that problem if that’s the intention, but that seems to be a fairly major 
problem with the approach that’s currently taken. 

Burrows So that’s all I wish to say at this moment. Dr Young and Miss Bennett are 
now going to talk about non-trespassory surveillance, which is surveillance 
from outside the property in question. 

Young Non-trespassory surveillance is, I think, a more difficult issue. It’s one, I 
think, that people have differing views about in terms of the import of the 
Supreme Court decision. My view, having read and reread the decision a 
number of times, is that the majority, with the exception of the Chief 
Justice, do not make any finding about the unlawfulness of non-trespassory 
surveillance. And therefore, in terms of the string of decisions, Ms Adams, 
that you were talking about, the Supreme Court decision, in my view, does 
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not change that—that is, it does not find non-trespassory surveillance to be 
unlawful. 

The relevant sections of the decisions, particularly Blanchard J and Tipping 
J, focus squarely on the question of reasonableness under section 21 of the 
Bill of Rights Act. Now, in that respect, they do make findings that are 
different from or at least advance the law to some degree on what it was 
before. First of all, they clearly say surveillance is a search for the purposes 
of section 21. And previously the courts had kicked for touch on that one 
most of the time, and had not clearly made a finding one way or the other. 
So, therefore, the admissibility of evidence will be subject to the 
reasonableness inquiry under section 21. Now, the court then says prior 
to—and this would have been my understanding before the Supreme Court 
decision—the court decision in Shaheed, and its codification in section 30 of 
the Evidence Act, the courts were fairly liberal in finding searches, 
including surveillance, to be reasonable because the prima facie exclusion 
rule otherwise led to evidence being inadmissible. And the court then said, 
however, since Shaheed in section 30—and this was the very point of the 
Shaheed decision—that’s no longer appropriate. When there is an intrusion 
on a reasonable expectation of privacy, that ought generally to be regarded 
as unreasonable, and the question of admissibility then simply falls to be 
determined under section 30. 

Now the effect of that, obviously, is if that’s right, in terms of enforcement 
agencies, non-trespassory surveillance in future is more likely to be found to 
be unreasonable. And, certainly, if it’s surveillance that is being undertaken 
of private premises, or a well-concealed curtilage, it’s likely to be found to 
be unreasonable. However, and this is the important point, that is always 
under section 21 a context specific case-by-case inquiry. It still requires a 
judgment in the individual case. If a police officer went ahead, believing 
that it was unreasonable, then they would clearly be acting in bad faith, and 
it would be inappropriate for the police to do so. And the effect of the 
decision, therefore, in my view, is that it’s difficult for the police to 
undertake surveillance that they’ve been undertaking—not because it’s 
unlawful but because it’s likely to be unreasonable in the particular case. 
However, and this is the important point, if that is the right interpretation 
of the Supreme Court decision, this bill makes absolutely no difference to 
us, because it focuses solely on the question of lawfulness. The 
reasonableness inquiry will remain and the bill has no effect. 

Adams You finished off sort of where I was just going to come back. So there’s a 
couple of assumptions in that isn’t there? First of all, that we’re making that 
assumption around what the Supreme Court judgment means. We accept 
that they’re obiter comments in any event because they weren’t asked to 
turn their mind to it. But what it might mean in terms of a signal of where 
future Supreme Court judgments could go, we are making some 
assumptions about the effect of, or the judges’ expression of their intention 
around over-the-fence surveillance. Now, I hear what you’re saying that it 
was only Chief Justice Elias who specifically stated that she thought Fraser 
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and Gardiner were wrong. The other justices didn’t mention them. But 
they—I’m sorry I’m just flicking through the judgment on screen and it’s 
hard to find the reference, but from my memory of reading it last night—
they did, and I think it was Gault, make reference to effectively what would 
be overruling what we understand is the Waterfield doctrine, saying that it’s 
not enough to simply say if it’s not unlawful—specifically unlawful—then 
it’s lawful, and that you actually need specific authority. Now, if that is 
correct, and that is their view, then that would tend to suggest there is more 
uncertainty around this area. So, I guess my question to you would be, on 
that point, given that there is, I feel, still some uncertainty about how this 
could pan out in future decisions, and given what you say that the 
reasonableness test, which is the core, the most important aspect is 
protected, is there not still your view considerable benefit in clearing up that 
issue of lawfulness of over-the-fence surveillance here and now, given that 
you’re still maintaining that protection of reasonableness and just removing 
any uncertainty on that point? Talking specifically about the over-the-fence 
surveillance. 

Young I don’t want to trade in assertions about what individual judges said, except 
to say, excepting the point about what Gault J said, it’s not how I read the 
decisions of Blanchard, Tipping ,and McGrath, because they simply talk 
about reasonableness. And so I think, in terms of the majority, if you look 
at what the overall judges are saying—and I wish they wouldn’t do five 
separate decisions like this, but given that they do—there appears to be a 
clear view of majority. I mean, I take the point that, if my view is right, 
there is no harm. All I was really doing was saying that, because I think it’s 
important that you are clear as to what you are doing, and if that 
interpretation is right you’re not doing much. That is— 

Adams  Except removing uncertainty. 

Quinn  Except, as— 

Young  Sorry, in relation to non-trespass— 

Quinn  Except brings clarity. 

Young Sorry, you’re not doing much in relation to non-trespassory; you are clearly 
doing something quite significant in relation to trespassory surveillance. 

Bridges So to fix your problem would we need another clause that effectively said 
what 5(2) says in relation to reasonableness? 

Young Except that that would then be removing the reasonableness inquiry from 
the courts altogether— 

Bridges  What is the purpose, then, of clause 5(3)? 

Young  Well, I was going to come on to that as my next point. 
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Bridges  Because I thought that covered your reasonableness— 

Young  Well, I think section 5(3) is an extremely opaque clause, frankly. 

Bridges  Well, I didn’t understand it, but that’s why I thought it. 

Young Well, I don’t understand it either. If it means when a search is lawful and 
reasonable then it’s not improperly attained, that goes without saying, and, 
therefore, clause 5(3) is entirely redundant and ought to be removed. If it 
means something else then the only way that I could actually give it 
meaning is to say, as you interpret it, that it’s not improperly attained if it’s 
lawful even if it’s unreasonable. Now, that would, I think, be—if that’s the 
intent of it, and I don’t know what the intent is; it’s not what I understood 
from the purpose clause or from earlier statements of the Government 
publically that this was the intent of the legislation—it would remove the 
reasonableness inquiry from the courts, and I think that is an untenable 
position. 

Bridges Is that just what—look, I’ve read it, but I wouldn’t say I’ve obviously been 
studying it as closely as you have—is that what Sian Elias has said though? 
Hasn’t she said that, look, if it’s lawful it’s reasonable; if it’s not reasonable, 
it’s not lawful? 

Young What the court has said is that—and this was consistent with what the 
Court of Appeal in Williams has said in relation to searches essentially—that 
notwithstanding some comments, or some decisions to the contrary in 
earlier case law, when something is unlawful it will almost always be 
regarded as unreasonable. So, unlawfulness will almost always lead to a 
finding of unreasonableness. The reverse does not apply because a finding 
of unreasonableness is case specific. It obviously means that there’s a 
problem in that individual case, but it doesn’t lead to a finding of 
unlawfulness in relation to that practice generally. So, it works in one 
direction but not the other.  

Locke Given you’ve said that the problem for the police is that they can get into 
trouble with unreasonable searches contrary to that Bill of Rights provision, 
rather than the search and surveillance being unlawful, then there are two 
ways you can go there. One, you can give carte blanche, which this bill 
seems to do, and just say, well, look it’s all lawful. Or you can put the sorts 
of restraints that have been put, with your great assistance, in the Search 
and Surveillance Bill, which presumably is the preferable way to go. But, the 
other aspect to that is, if it’s the unreasonableness, rather than lawfulness, is 
being tested on a case-by-case basis, why do we need a bill, a patch-up bill, 
for the next 2 or 3 months, before the Search and Surveillance Bill comes 
in? 

Young  In relation to non-trespassory surveillance—I’m not sure— 

Locke  Yes, in relation to non-trespassory surveillance. 
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Young I’m not sure that’s a question that I can answer. Clearly in terms of the 
belts-and-braces approach, saying that it’s not unlawful would put the 
matter beyond doubt given the apparently conflicting interpretations of 
what the judges have said and doesn’t particularly do any harm. If I am 
right, of course, then in a sense it’s not really retrospective because all it’s 
doing is declaratory. It’s saying actually what the law was, but even the 
Supreme Court agrees with.  

Locke The other bit on video cameras involving trespass, you’ve been very strong 
in submissions from the Law Commission to this committee on the Search 
and Surveillance Bill that that should be very tightly constrained, and in that 
bill it’s constrained to the police, the Department of Internal Affairs, and 
Customs only, and for 7 years or more in prison penalty etc. You would be 
of the belief that just to allow non-trespassory surveillance would be 
contrary to that direction? 

Young It would certainly be contrary to the view that this committee took in 
relation to the Search and Surveillance Bill, and contrary to the advice 
clearly that we gave to the committee as well, yes. 

Mahuta I’m just thinking through quite a long discussion around a number of 
submitters around the issue of retrospective law changes, and I’m 
wondering whether in your view, the interest of the public good is served as 
an argument to make retrospective changes in the legislation. 

Burrows As I’ve said retrospective legislation is within Parliament’s power, and it’s a 
balance question in the end. Is the harm done by it outweighed by the 
good, either to an individual person or to society at large? And because 
there are other protections here, such as the Bill of Rights Act, you may 
argue the harm to the individual person is not as great as it may be in some 
other cases. But I do think it’s a valid comparison which you’re making. Is 
the harm done by it—and there will be some harm done by it—outweighed 
by the public interest. And that’s a valid question to ask. The answer to it is 
a very difficult one I think, in this case. 

Parker I just want to explore one of the reasons why I think we’re better to do this 
by trying to cut and paste the search and surveillance powers out of the 
Search and Surveillance Bill and give them expressly just to the police and, 
perhaps, customs, rather than have—sorry? 

Chauvel And fisheries. 

Parker And fisheries, yes, I think also perhaps need them. I take your point that at 
the moment what we’re proposing to do is wider than we perhaps intend, 
and that we can fix that at the same time. But I just want to deal with this 
issue of retrospectivity. It seems to me that if we pass this bill, we will be 
condoning trials on the basis of evidence which currently—according to the 
Supreme Court—has been illegally obtained. They could be very, very low-
level trials, where the court would never exercise its discretion, and when 
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Parliament eventually would probably say “Well, police have got to wear the 
consequences of those ones. In the greater scheme of things it doesn’t 
really matter.” But those trials will proceed and convictions may be entered 
on the basis of that illegally obtained evidence. Are we really expecting that 
in respect of those trials from here on in, that Parliament in a year’s time is 
not going to be under enormous pressure just to say “Oh well. They’re 
valid.”, despite the fact that that evidence was illegally obtained and was low 
level. What we’re effectively doing, I would suggest, through this 
mechanism is we’re giving ourselves the legal fiction that we’re not 
conferring the power in the broadest possible form on the police, and that 
we’re going to fix it up later. But, actually, that’s what we’re doing. We’re 
actually doing the broadest thing that is possible. We’re giving carte blanche 
in respect of this intervening period. Then, what flows from that is if those 
cases, and I can’t see a future Parliament invalidating those cases that come 
to trial between now and the permanent fix, and if those ones aren’t 
invalidated, why would you invalidate the ones that were tried earlier, even 
if they should be invalidated? Aren’t we better to actually expressly force us 
to deal with the issue as to what it is, if anything, we’re going to 
retrospectively validate? 

Young I think, in general terms, it is preferable to be clear about precisely what 
activity both retrospectively and prospectively you’re validating and what 
you’re not. If the effect of the provision is that that is not clear, then it 
seems to me it’s not really achieving the purpose.  

Parker That’s not quite my question though. It’s clear that we’re retrospectively 
validating them all in the interim, but it’s actually not clear what we’re doing 
long term, yet we’re creating these pressures for Parliament to 
retrospectively validate these ones that probably shouldn’t be 
retrospectively validated, because they’re, in the scheme of things, little 
things, and the rule of law should apply to those little ones. 

Burrows It looks to me in clause 5(1) as though you would be retrospectively 
validating the forthcoming trials for good, not just for a year. It’s only the 
future conduct that is temporary for a year, as I read it. 

Parker  OK, that’s good. Thank you for making that clear, because that’s my point. 

Burrows That’s my reading of it. 

Parker That’s my point. What we’re doing here is, by pursing this fiction that we’re 
suspending the judgment, we are for ever retrospectively validating 
everything. Everything. Even if some of that retrospectively ought not to 
be validated.  

Burrows I think that’s a proper of reading of clause 5(1).  

Parker  Thank you. 
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Locke Just one point. Do you think it rather odd that Parliament, the public, and 
this committee haven’t even been given a list of all the State agencies that 
will be granted this carte blanche video surveillance power beyond the 
police, because I think a lot of the public probably thinks it’s just the police 
rather than a dozen or two State agencies. Not only the fisheries, but 
commerce, the Department of Conservation, etc., will all have carte blanche 
for video surveillance. 

Young I can’t comment on whether it’s odd, but I can probably say that I think it’s 
desirable the committee is clear as to which agencies in terms of the 
drafting do fall within (a)(i), and that’s quite a number of them. 

Chauvel Thanks for the submission. In terms of your awareness of the legislative 
programme generally, would you say there’s anything else so pressing that it 
shouldn’t require pretty significant attention from the Government and its 
advisers in terms of trying to get this solution right at the moment? 

Burrows I think you have a very short time to get it right. 

Chauvel I guess what I’m keen to explore is something arising out of your 
submission, which relates to the concern that there aren’t either clear 
powers or safeguards contained in this legislation. Now, we’re told by the 
Crown that that’s not a problem because the law was crystal clear prior to 
Hamed and all we’re doing is going back to the crystal-clear law. I think a 
more complex picture is emerging. What I’ve tried to do is lift some 
provisions out of the Search and Surveillance Bill as reported back for 
insertion into this legislation. I may not have got the drafting perfectly right 
when I finished it at 3 a.m. on Tuesday, but I would have thought that that 
sort of exercise might be quite an important one. Do you have view on the 
contention that it’s just too complex to try to do it? 

Burrows Warren Young knows far more about the bill than I do. 

Young I think Alison and I would both take the view that it’s quite difficult to 
simply extract the surveillance part of this from this bill. That’s because 
there are a number of other provisions in the bill, not simply Part 3 that 
deal with surveillance, that actually also provide safeguards around 
surveillance—for example, privilege and immunity provisions, and offence 
provisions. Those are provisions that sometimes are specific to surveillance, 
so you could pluck them out, but in a few cases there are also provisions 
that cover both surveillance and a range of other things. Now, it would be 
possible to do, but, actually, the Search and Surveillance Bill, in my view, is 
a fairly closely knit, integrated whole, and it is quite difficult to extract out 
one bit. You could do it, but, perhaps, with difficulty. But if you did, I 
would probably urge that it be temporary—that is, that it have the same 
sunset clauses as in this bill, because when Search and Surveillance is passed 
it does need to be passed as a package in the way you reported back. 
Therefore, the surveillance bit needs to be in it because otherwise it’ll lose 
some of its coherence. 
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Chauvel But, accepting that it’s a complex job, would you rather see an attempt 
made at it rather than leaving the bill in its present form? 

Parker Or put another way, aren’t we better to have some of the protections in 
there, rather than none of them? 

Young Obviously, from the comments that we made at the beginning, and that 
John said, we would prefer to see a regime that had some of the safeguards 
built round it, than a regime that doesn’t. So to that extent, yes, and I guess 
we would also say we think it would be preferable, if it can be achieved, to 
have a bill that spells out clearly what is able to be done and what isn’t able 
to be done, rather than one that’s expressed in the negative.  

Adams Professor Burrows, I just want to ask you about the issue of retrospectivity 
generally. I’ve read some of your comments and I think it was your statute 
law text—it was certainly one of the ones I was looking at last night—and 
you’re talking about retrospectivity and the real difficulty with it being 
where Parliament seeks to make something that was previously lawful for 
citizens retrospectively unlawful, obviously, because if you do something 
thinking you’re quite able to do it, and the next day it becomes a crime 
backwards it would be terribly unfair. I guess in that sense it’s the judgment 
that makes something that was previously though to be lawful, unlawful, 
and so it’s the judgment that in that sense is retrospective. In fact, by this 
legislation would you agree with me that while it certainly has aspects that 
are backward-looking in its effect, because what it would be doing would be 
making something that was potentially unlawful, lawful, it is not that true 
category of retrospectivity that you comment on as being the real problem 
category? There is a difference, isn’t there, as to which way you go with 
retrospectivity? 

Burrows The major category with retrospectivity which makes it objectionable is if 
you make something an offence which wasn’t before. You actually rewrite 
the substantive law. But it can also have unjust effects if you take rights 
away from people which they had already, and you could argue this does. It 
takes away the right to object to evidence that’s been obtained in a certain 
way, so while I don’t think it’s in the same category as making an offence 
which wasn’t before, I think you can argue there’s an element of injustice 
about it. 

Adams But the ability to object on the reasonableness is maintained, so that right is 
not lost. 

Burrows That’s correct, under the Bill of Rights Act. So that right is not lost, so 
that’s correct. 

Bridges This is probably a bit gratuitous, but take Jeremy Bentham’s view that if 
you’re going to have retrospective law, it’s better to have it from Parliament 
than the courts.  
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Burrows I think he was assuming Parliament wouldn’t do it very much. He said the 
courts always did. 

Young I know we’re short of time, Mr Chairman. Can I just make two other very 
quick points about drafting? They are significant. One is that I think there is 
a real problem with the validation of trespassory surveillance here, because 
it validates surveillance as part of, or in connection with, a search even if 
the issuing officer did not contemplate surveillance. It does not require that 
the surveillance was authorised by the warrants. I think that’s a problem, 
because if you regard judicial scrutiny as important here then it should be 
judicial scrutiny over what’s being done as part of, or in connection with—
at least leaves that open to interpretation. The other problem is a slightly 
more subtle one. The definition of “covert video camera surveillance” says 
that it’s surveillance that is intended to be hidden from the view of persons 
other than those deploying the camera. That means that the police are 
doing the surveillance from the neighbour’s property with the neighbour’s 
consent. It’s not covered by the bill because the neighbour knows about it, 
and that clearly isn’t intended either. 

Burrows Thank you very much for your help. 

New Zealand Law Society 
Grant Illingworth QC 
Jonathan Krebs 

Borrows We have two more submitters to get through before 1 o’clock, so I intend 
chopping it into half an hour each. Our next submitter is the New Zealand 
Law Society, and I ask Grant Illingworth and Jonathan Krebs to come 
forward to the committee please. Thanks very much for making yourselves 
available at such short notice. I’m sorry that we’re having to move as 
quickly as we have, but if you can give us your introductory remarks. 
You’ve been sitting in the room. You’ve noticed the questions and how 
they get away on us, so thank you for your indulgence. 

Illingworth Thank you, Mr Chairman. Andrew Butler may join us. He thought we were 
starting at 2.15, so with your leave he will join us at the table if he arrives. 

Borrows Thank you. 

Illingworth The position that the Law Society adopts is set out in a— 

Borrows Sorry, I just need to explain that I’ve made a cock-up, which is a technical 
term for getting things wrong. We’ll carry on with the Law Society, but I 
overlooked the New Zealand Bar Association. Are they here? 

Johnston I’m here, Sir, sitting quietly in a corner and wondering why I’m out of turn; 
but that’s fine. 

Borrows Sorry, it was unintentional. There was nothing malicious in it. Are you 
happy to be on at half past? 
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Johnston Absolutely. 

Borrows Thank you very much. Sorry—carry on. 

Illingworth The New Zealand Law Society was invited to make submissions to the 
Attorney last week, and we prepared some written submissions which relate 
to the original version of the bill. Obviously, we only received the new 
version last night, and we haven’t had an opportunity to update those 
submissions. To some extent what’s written in those original submissions 
will not be entirely accurate as regards the new bill, but we say that most of 
the points remain applicable.  

I’d like to start by taking you through the key points there, and then making 
some references to the bill itself. But can I say as an overall and 
introductory statement that I will be dealing with the issues that we find 
objectionable in the existing version of the bill, at the end of which we will 
be saying that there is an alternative, a very simple alternative, a very easy 
alternative, and something that we believe would solve the problem in a 
way that is entirely appropriate. Mr Krebs will be introducing that topic and 
dealing with it, so I will try to deal with my issues in about 20 minutes and 
try and leave him 10 to deal with that other issue. 

Adams  That sounds better. 

Chauvel We are going to have time for Kenneth, though, as well, aren’t we? 

Adams  Yes. From the Bar Association?  

Chauvel Yes. 

Adams  Yes. 

Illingworth I’m just wondering if everyone has our written submission. That should 
have been handed out. 

The key points are set out in our paragraph 2. We say that the bill 
misrepresents the legal position, both as it existed before the decisions of 
the Supreme Court in Hamed, and as it was determined to be in that case. 
We say that what was proposed, and to a large extent what is still proposed, 
effectively amounts to an amendment of the Bill of Rights, both 
retrospectively and prospectively, by overriding and attenuating a 
fundamental human right, and does so in a way that would be 
disproportionate to any demonstrable need. We say that if enacted under 
urgency, as intended, the bill would lack both the degree of consultation 
within the community and the level of careful deliberation by Parliament 
that is appropriate for a significant constitutional change. We say that a 
pressing and demonstrable need for such a serious departure from principle 
has not been demonstrated, and we say—and this is very important in our 
submission—that the bill would compromise legislative interference in the 
judicial process in respect of cases that are currently before the courts or 
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which are about to come before the courts. For those reasons we say that 
the bill is inconsistent with the rule of law and the principles upon which 
the rule of law is based.  

Then we go on to say there is an alternative solution. The alternative is to 
amend section 30 of the Evidence Act, and we have at the end of the 
submission provided you with a draft section, which we say could be 
enacted under urgency and would not cause the difficulties that the present 
bill involves. 

Now, in relation to misrepresentation of the law, the bill in its present form 
continues to maintain the pretence that the law before Hamed is clear and is 
simply being upheld. We say that that is completely wrong. We set out the 
reasons for it. We set out the Law Commission’s analysis of the position, 
starting at paragraph 10. 

Chauvel Do you mind just giving us a quick summary of why you say that, because 
we’ve been very emphatically assured by the Crown that the law was very 
clear prior to Hamed, and if you have a different view I think it is important 
we hear that in some detail. 

Illingworth Sure. The Law Commission explained the position and we’ve set it out in 
our paragraph 10. I’ll try to summarise the position as I understand it. 
There were two key cases before Hamed. One was a case called Fraser, which 
was a full bench of the Court of Appeal. I’ve got a copy of it here. I can’t 
remember what year it was. I think it was 1997. That was a case that 
involved, as I recall, focusing on a property from outside the property. 
There was no trespass involved, and the court held that the search was not 
unreasonable and that it wasn’t necessary in the context of that case to 
decide whether or not a search was involved. There was no expectation of 
privacy, because the property, or the area that was being focused on, was 
visible from a public street. Now that’s one sort of situation 

But the court said that the area of covert video surveillance can arise in a lot 
of different circumstances. There are all sorts of different problems that can 
arise, and they want to decide the situation on a case by case basis to see 
what principles should ultimately be held to apply. 

Bridges  But come on—you’re the police— 

Illingworth I’m sorry? 

Bridges But if you’re the police—and that’s what the court case says—and you’re an 
adviser to the police, then you would tell them they can continue doing 
what they’ve been doing. 

Illingworth In a situation—which is the one that was under consideration there and 
which is a very narrow situation—where all that’s being viewed is the front 
door of a house, there’s no expectation of the court specifically held. There 
was no expectation of privacy in that situation, and the case has clearly been 
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decided, although it’s a bit murky, on the assumption that the camera is 
positioned in a place which is lawful. So there’s no unlawfulness, there’s no 
trespass, there’s no expectation of privacy—it’s public area surveillance—so 
in that situation, no unreasonableness. 

Adams  Which case was that? 

Illingworth Fraser. 

Adams  Yes, because Gardiner was through a window and that said the same thing. 

Illingworth Well, Gardiner is saying that in the circumstances of that particular case it 
wasn’t unreasonable, but if you look at the passage that we’ve quoted in our 
submission—which I’ve temporarily lost; it’s all right, I’ve got it here. 

Adams But isn’t that on the point of reasonableness, not lawfulness? In paragraph 
11 you have a passage about reasonableness, which this bill doesn’t deal 
with. It deals with lawfulness. 

Illingworth Yes, but the two are so closely interlinked that one has to be very careful 
about saying they’re different topics. If you look at what Justice Tipping 
said in Hamed, he said that if you can prove lawfulness you are well on the 
way to proving unreasonableness, and other judges in the case said similar 
things. Her Honour, the Chief Justice, would equate the two and say that if 
it’s unlawful then it’s unreasonable. Other judges have taken a less absolute 
approach, but lawfulness and reasonableness are very closely interlinked. 

Adam Clearly, if it’s unlawful it’s unreasonable, but it doesn’t follow that it can’t 
still be lawful and yet unreasonable. In fact, Justice Gault in Fraser says 
exactly that: “proceeding without such a warrant was not unlawful. 
However, illegality was not the determinant of unreasonableness.” And 
similarly in Fraser, Justice Blanchard says it could be “lawfully done in terms 
of domestic law because at the time there was nothing to make it unlawful. 
This is the position for video surveillance in New Zealand.” It’s a very clear 
statement that that is not unlawful because there’s nothing to make it so. 
Reasonableness, I would suggest, is quite different, and that’s preserved. 

Illingworth The problem is that different views have been taken by different judges 
over time on the question of the significance of unlawfulness, and the 
general consensus now is that unlawfulness is not automatically 
unreasonableness but it does take you a long way in that direction. My point 
is that the two topics are very closely interlinked, and by entrenching on the 
lawfulness issue you are automatically interfering with the ability of the 
judge to carry out the normal function under section 21 of the Bill of 
Rights. You can’t simply separate them and say they’re two separate topics. 

But in relation to Gardiner, the important quote from the Law Commission 
is set out in our paragraph 11 on page 3, half way down the page, 11.27: 
Subsequently in Queen and Gardiner the Court of Appeal stated: “Such is the 
importance of personal privacy that it will be a case out of the ordinary 
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where surveillance by video is reasonable when it encompasses the interior 
of a dwelling.” Now, that is not saying that all video surveillance is lawful, 
even if it’s non-trespassory. So if you’ve got a video camera stationed 
outside a building, and it’s focused on the interior of a building where there 
is a reasonable expectation of privacy, Gardiner would say, normally that’s 
going to be a breach of the Bill of Rights. That’s the usual result. If you 
now say it’s not unlawful, then you’ve taken away a whole dimension of the 
exercise that a judge would normally look at when carrying out the section 
21 exercise. 

Adams My challenge to you, and, with respect, I don’t think you answered it, is I 
accept that the courts have said if it is unlawful then it is almost certain that 
it is therefore unreasonable. That is not the same as to say if it’s lawful it 
must be reasonable. That’s quite a different proposition. 

Illingworth Absolutely— 

Adams So my point to you is all we are saying is this bill would clarify that it is 
lawful and leave completely open, and for the courts, the decision on 
whether it is still reasonable. 

Illingworth But the word “clarification” is wrong and misleading. It is not clarifying; it’s 
creating a fiction. What it’s doing is deeming something that was unlawful 
at the time to be lawful now. 

Adams But that is my challenge to you, because both of those judges I quoted 
specifically stated very clearly and very absolutely that on the issue of 
lawfulness, it was lawful in New Zealand. 

Illingworth No, it could be lawful in New Zealand. It could be lawful in certain 
circumstances. If you look at the— 

Chauvel That’s really my struggle with this. I mean, we’re told that the law is clear, 
or was clear prior to Hamed, but actually what you’re telling us, I think, is 
the law required a case by case assessment. 

Illingworth Exactly, and it depends on the circumstances of the case. And that is not 
my statement of the law; it’s the Law Commission’s statement of the law. 

Bridges No, but isn’t the point this, and I just take a simple view, that actually 
covert visual video surveillance in and of itself prior to Hamed has always 
been allowed. Now there’re always cases where they do it wrong, because 
they’re trespassing or they do something—let’s put it bluntly—dodgy, do 
the police, and in those circumstances you’re absolutely right; the judge will 
say: “No, look this is over the line in this way and in this shape or form.” 
But in and of itself, which is what this bill does, covert video surveillance 
has always been ok. 

Illingworth And I submit that that’s incorrect and a very badly flawed analysis. 
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Bridges  On what basis? 

Illingworth Because if I had a search warrant—if I’m a police officer, I have a search 
warrant, I go on to property, and I do something that I’m unauthorised to 
do on that property, that turns my lawful behaviour into unlawful 
behaviour.  

Bridges  Yes, post-Hamed, I agree. 

Illingworth No, not post-Hamed. That’s been the position since 1610, since the case 
called the Six Carpenters Case was decided. If you go on to a property 
lawfully and you abuse that authority in certain ways, you become a 
trespasser. 

Hide  That’s a good precedent. 

Quinn  But the key words are “case by case”. 

Illingworth Yes. 

Quinn Up until now, one assumes—and I’m not a lawyer; nor am I a cameraman 
or a surveillance expert—people, simplistically, have been finding out how 
far that may or may not go ultimately. Right? 

Illingworth Sure. 

Quinn And up until this case they have been supported, and they have been 
supported in this case, through the courts, up until the Supreme Court. It is 
a process of case law development, I would put to you. 

Illingworth It is a case of case law development, but it is not correct to say that the 
courts have given carte blanche up until— 

Quinn  I didn’t say that—I didn’t say that. 

Illingworth Well, they haven’t approved video surveillance up until that point. They 
have sounded warnings— 

Quinn  No, no— 

Illingworth —and they have made it clear that there are real dangers in this area. 

Quinn Well, looking at it from the other side of the mirror, they have said that it is 
not unlawful but it’s a case by case situation. 

Illingworth No, that’s not correct, because there are situations in which it can be 
unlawful. As soon as you have a trespasser on land there is unlawfulness. 

Bridges  But that’s not the covert surveillance—I’m sorry—  

Illingworth Well, it is— 
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Bridges  No, it’s not. 

Illingworth —because the effect of this bill is that without the measure to use covert 
surveillance in the course of a Summary Proceedings Act search warrant 
exercise takes it outside the scope of the warrant. Now that is not the 
situation that prevailed in Hamed. The reason it was unlawful in Hamed was 
because the warrants were invalid to start with—because they were 
prospective warrants. 

Borrows We’ll go over to David Parker now. 

Parker I don’t know if you were here earlier, but if you were maybe I can get 
through this quickly. It seems to me there are three issues. One is that the 
police need a prospective power of surveillance. Most of us agree they 
should have. Second, is there a need for retrospective validation of evidence 
that’s already been gathered, or can we rely upon the courts exercising 
discretion to admit in the serious cases, and what are the implications in 
respect of existing convictions? 

Illingworth Yes. 

Parker Can I suggest to you that we should be specifically conferring the power in 
respect of the prospective need of the police to have this evidence 
gathering measure open to them under warrant, and be separately 
considering the question specifically as to whether and to what extent we 
need retrospective validation. 

Illingworth I suggest that that is a very sensible approach, with respect. To separate 
those two issues I think is a very, very important thing for this committee 
to do. 

Parker And in respect of the second of those issues, which is to what extent should 
we retrospectively validate, would you agree with the view that, given that 
the Supreme Court has been upholding civil liberties pursuant to the New 
Zealand Bill of Rights Act as passed by this Parliament, we should be 
careful not to validate everything and just to validate the important 
retrospectively? Or would you go further and say: “Just trust the courts to 
use their discretion to admit this evidence in serious cases.”? 

Illingworth The position the New Zealand Law Society advocates is that in respect of 
past issues the point made a few moments ago by Professor Burrows is 
vitally important. We agree that the worst form of retrospective legislation 
is when you make something unlawful when it wasn’t unlawful at the time. 
There are other cases where you’re simply tinkering with the procedures of 
the court and doing so retrospectively, and often that’s harmless. But this is 
an intermediary category where you’re taking away vested rights that a 
person had at the time. Those rights have huge implications for their 
criminal liability and to change those rights retrospectively is wrong. What 
you can do, however, is amend the ability of the court to exercise its 
discretion to take into account a range of factors or certain specific factors, 
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and emphasise those factors, and that’s what our suggested amendment will 
do, as Jonathan will tell you in a minute. 

Chauvel Can you offer your assistance to draft the sort of— 

Illingworth We’ve done it. It’s here. We’ve done it. 

Chauvel Is that in respect of the new bill as published, because my question— 

Illingworth No, it’s a different approach. 

Chauvel Is that just in respect of what you were consulted on? 

Illingworth What we are saying is it’s at the back of the submissions. If the Parliament 
enacts an amendment to section 30 to deal with the past problem, then the 
court will have an enhanced discretion and an enhanced ability to give the 
police relief where—The real difficulty was that they couldn’t get a warrant 
of the right type at the relevant time. 

Chauvel So to fix the past, enhancing section 30 is the key? 

Illingworth Yes. 

Chauvel To fix things on an ongoing basis, do you say there is any desirable or 
necessary need for immediate action? The reason I ask is I’ve tried to lift 
some provisions out of the Search and Surveillance Bill that would control 
the discretion of the police but provide some safeguards and a clear power. 
It might not be a perfect drafting exercise, but in the time available I don’t 
know what else we could do. 

Illingworth This is just a personal submission, because I haven’t, obviously, got 
instructions on the point, but the amendment that we propose, I submit, 
would be sufficient to deal with the next few months until the Parliament 
can look at the main bill properly. 

Adams Just coming back to the line of questioning I was following before, I’ve 
listened to what you’ve said and I’ve been reading your submission again to 
make sure I haven’t missed it, and I have to say that it seems to me that a 
lot of it hangs off your first proposition, which is that the bill misrepresents 
the existing legal position. 

Illingworth Yes. Well, no, but— 

Adams So in respect of over-the-fence surveillance, I just want to ask you whether 
there’s any reference from any judgment you can give me that specifically 
says that over-the-fence surveillance prior to Hamed was unlawful. What 
you’ve quoted is around unreasonableness, and in fact even Gardiner, even 
though they talked about privacy, it was still lawful in that case of a 
particular circumstance, and they were filming inside a window. But you’ve 
only given me quotes that talk about the issue of reasonableness, which is 
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preserved. So if your submission hangs off the fact that this is a 
misstatement of the legal position prior to Hamed, can you point me to 
anything where the courts have said prior to Hamed that over-the-fence 
surveillance was unlawful? 

Illingworth Well, yes I can, and the answer to that is that section 21 renders certain 
activity unlawful. 

Adams  Yes, and section 21 is preserved, so leaving that aside— 

Illingworth It’s not preserved; it is a fiction to say that section 21 is preserved. 

Adams So your contention is that if you specifically make it lawful, then you’re 
negating the reasonable—so you’re saying it’s impossible to inquire into 
reasonableness if it’s already lawful? Is that your contention? 

Illingworth It’s not impossible. It’s still possible for the judge to exercise the power 
under section 21, but what you have done is to diminish the ability of 
people to rely on rights that they actually had at the time in order to invoke 
section 21 and have the activity declared unlawful under that section. 

Adams But isn’t that exactly what Blanchard addressed in Gardiner when he said: 
“This is lawful but we will now inquire into reasonableness.”, which will 
depend on how it’s used? He made it very clear that it was lawful and yet 
still didn’t feel constrained at looking around the whole issue and some 
discussion around reasonableness. So doesn’t that negate what you’ve just 
said? 

Illingworth No, no. The judges in those two cases are looking at the question of 
lawfulness as an issue prior to section 21. But if you look at the situation 
properly, section 21 is part of the law, and if something is unreasonable, 
then section 21 deems it to be unlawful. 

Adams So if there was an express exclusion of section 21 Bill of Rights 
considerations—so if that was done expressly— 

Illingworth You’d still be left with the problem that the person who had rights at the 
time of the activity and who could rely on those rights to say this is 
unlawful therefore it’s unreasonable, you’re taking that away from them. 
You’re interfering with their rights. 

Adams That’s circular, I’m afraid, because it still comes back to your proposition 
that there’s some precedent that it was unlawful, and the only precedent I 
can find says that it was lawful. 

Illingworth No, that’s not correct. Gardiner makes it clear— 

Adams  Gardiner says it was lawful. 
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Illingworth No. It is lawful, leaving section 21 to one side; it was lawful in certain 
circumstances to use covert video surveillance. So, for example, if you are 
on private land and you’ve got the permission of the person who occupies 
that land to put a camera there, looking at that aspect of the matter it’s 
lawful. But if you’re focusing that camera on an intimate situation where 
people have high expectations of privacy, Gardiner makes it clear that that 
will be unreasonable, and therefore unlawful under the Bill of Rights. And 
what you’re doing by validating that search, ex post facto is taking away the 
ability of that person to rely upon rights that they had at the time. 

Adams  I don’t agree, but I get your point. 

Locke  Could we hear about section 30, the amendment to section 30?  

Bridges  You’ve got it. 

Locke Yeah, I know, but could you explain a little bit where this 30A, Special 
Circumstances, that you’re providing us, fits in—just a little bit of an 
explanation. 

Illingworth Sure. Jonathan should do that. 

Krebs The reason we’ve provided that is because as a Law Society, as a group, 
we’re not entirely at one as to what should arise from our analysis of the 
rights and wrongs of this proposed bill. We agree that the civil liberties and 
the matters raised by Mr Illingworth advise against this bill, but we don’t 
think that the Law Society should stop there, because we see a real tension 
that exists between, on the one hand the need to uphold our civil rights, 
and on the other hand the fact that ____________ understand. There are a 
great number of cases which are awaiting trial which deal with this sort of 
evidence and a number of investigations that are presently on hold which 
deal with this sort of evidence and look to continue to obtain it. Plainly, the 
rule of law requires that cases of serious crime be investigated, and that’s 
the tension, and it’s always a tension in the law between those two 
competing factors. So what we see as important is that judicial discretion is 
not fettered.  

One of the concerns that we have—and this is, I think, touched on in the 
paper, but if I could simply draw your attention to it—is that in clause 5 of 
the bill, subclause (2) first of all suggests that video camera surveillance 
does not of itself render the search unlawful, but the matter is compounded 
considerably, in our view, because subclause (3), goes on then—in an 
attempt to clarify it; in fact it makes it go further—because it says that it 
shall “not be treated as improperly obtained for the purposes of section 30 
of the Evidence Act” by reason of the fact that it is covert video 
surveillance. That then takes away from a person the right to challenge that 
evidence on grounds other than its lawfulness. If you look at section 30(5) 
of the Evidence Act—and that’s printed at page 8 and 9; subsection (5) is 
on page 9 of our submission—you will see that improperly obtained 
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evidence is defined as a number of alternatives. The lawfulness point, or the 
unlawfulness point, goes only to paragraph (a). What subclause (3) of clause 
5 of the proposed bill does is in fact take away the right, indirectly, for 
people to challenge the evidence on paragraphs (b) and (c) of section 30(5), 
and we think that’s wrong. 

Turning then to what we propose, we think that as an alternative, as a 
reasonable alternative, to the enactment of this bill which is currently before 
you, a way to deal with matters, which offends the civil liberties breaches in 
the most minor way possible, but also preserves the right for cogent and 
already obtained evidence to be put before the courts in serious cases, is 
that the judicial discretion should remain to admit evidence in the 
circumstances that we set out in section 38. 

Parker Can I ask just a quick supp. on that? That doesn’t feel to me to have 
prospective powers. The police would still need a prospective power, 
otherwise they wouldn’t have new surveillance operations next month. 
We’ll still have a bit of crime then. 

Illingworth It does, in the sense that what this is addressing is the situation where 
there’s no power to get a warrant for a search of the particular kind in 
question, and that is given special status and a special weighting in the 
discretionary exercise. 

Parker  Well, that goes to the admissibility of illegally obtained evidence— 

Illingworth Correct. 

Parker —but you’d be putting the police in an invidious position if tomorrow they 
embarked on a new inquiry and they were meant to go about it illegally and 
then rely upon this, because they would still be acting illegally. So this might 
be a cure for the retrospective problem, but it seems to me that we’d still 
need a prospective fix. 

Illingworth And that’s why I acknowledge the sensibleness of the point that you made 
earlier. 

Krebs There’s also the right under the Crimes Act—Part 11A of the Crimes Act—
and under the Misuse of Drugs Amendment Act to obtain interception 
warrants, which in the circumstances we suggest in proposed subsection (4) 
of section 30A that those are areas which can be considered. I believe that 
much of the covert video surveillance is undertaken in connection with the 
execution by police of interception warrants, and they are obtained in only 
the most extreme circumstances. The Law Society thinks that the principles 
that inform those sorts of decisions by a High Court Judge on application 
from a senior police officer should also inform decisions about the 
admissibility of covert video surveillance. That’s the reason that subsection 
(4) is included in our proposed amendment, and that would give the police 
some considerable confidence in investigations undertaken into the future.  
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Plainly, this whole issue needs to be addressed by the new Parliament 
following the election, and it needs to be addressed urgently. Everybody I 
think should agree with that proposition, and those issues cannot be 
properly ironed out in such a truncated session as this. But what we have 
looked to do is to provide you with an alternative to this bill which allows 
courts to admit evidence, even in circumstances where it would otherwise 
offend the Hamed decision—in circumstances where it is truly cogent and 
meets the other requirements that we set out. We think that balances, as 
well, the need to preserve civil rights, to uphold those and be seen to be 
upholding those, while also upholding the rule of law and allowing cogent 
and relevant evidence to come before the court.  

I think it would be a tragedy—and this is my personal view—if 
investigations which have been undertaken fall to the wayside and people 
who have plainly committed offences, or if there is evidence to demonstrate 
that people have planned to commit an offence, is not allowed to be put 
before the court and that those people go free and unprosecuted simply 
because a video camera is used to obtain evidence which a policeman could 
simply observe and write down in a notebook and come to court and give 
evidence about. 

Mahuta For those people who have been prosecuted and are in prison as a result of 
evidence that was illegally got—video surveillance evidence—if that was 
challenged, what about the question of compensation to them? 

Illingworth The question of compensation for criminal convictions is one that has a 
whole line of cases attaching to it. In a nutshell it is extremely difficult to 
get compensation unless you’ve been wrongfully convicted and you can 
prove that you’re wrongly convicted. You then go along to the 
Government and invoke what is known as the Gratuitous Payments 
Scheme, or something to that effect, and you seek a gratuitous payment. 
You have no legal right to get compensation. 

Mahuta So in laypersons’ terms it would have to be on a much stronger basis than 
illegally obtaining evidence? 

Borrows We just need to be a little bit careful here, because we’re talking about 
something that’s in the envelope, and I made a point very early on about 
time. Charles has got one quick question about sunset. 

Chauvel The problem is, Mr Chair, this is a very relevant question—this issue. What 
I’m keen to hear is not withstanding what Mr Illingworth has said, and I’m 
sure it’s right, what about the Baigent damages question? 

Illingworth Baigent damages has just been dealt with by the Supreme Court in a case 
called Chapman— 

Chauvel OK. I think that’s important for everybody to understand. 
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Illingworth Yeah, and judges are now immune, by final edict of the Supreme Court 
judges, from damages, so if judges have done something allegedly wrong in 
the course of criminal proceedings you can’t get damages for it. 

  I have just two points to make in closing, if I may. 

Borrows How well do you get on with the Bar Association? 

Illingworth Well, I think we’re OK. The provision in section 3C deals with the purpose 
of the Act. It misstates the law in relation to what the law was. The courts 
will interpret this Act in accordance with that statement of purpose, and in 
my submission it would be crazy to leave that paragraph in because it’s 
going to distort the whole process. You then go down to the definition of 
“search” and look at subsection 5(2) and link the two together and you see 
that the drafting is, I have to say, poor. I have to say it is confusing, and I 
have to say that the courts will wrestle with it and it will cause difficulties. 
And then look—and this is crucial—at the search definition under (b) and 
look at the words that are used there. It includes “the acquisition of 
information about any person, place, or thing”. Every video camera now 
produced has got a microphone on it. The acquisition of information 
through a video camera can include sound. Sound interceptions of private 
communications are dealt with under the interception warrant regime. This 
is going to drive a coach and horses through the interception regime. It is 
totally inconsistent with the interception regime, and the police will now be 
able to say, “Well, we didn’t have an interception warrant,” or “We had an 
invalid warrant, but we can now rely on this.” 

Borrows Thank you very much. Thank you for your submission. 

Hide Just one question. Have you ever seen a short bill with so much wrong with 
it? 

Illingworth In my capacity as a spokesperson on behalf of the Law Society I won’t 
comment on that question, sir. 

New Zealand Bar Association 
Kenneth Johnston 

Johnston Ken Johnston is my name. I am here representing the Bar Association. We 
haven’t made a written submission, Mr Chairman and members, but I have 
had the benefit—and like everyone else we got the bill at 5.30, or 
something, last night and we’ve tried to make the best use of the time since 
then in considering it. Of course, we’d seen the earlier version, so we had 
the benefit of that. 

Adams I’m sorry, sir, would you mind speaking up just a little; I’m just struggling to 
hear you. 

Johnston Yes, of course. Is the microphone on? 
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Adams  I think so, yes. 

Johnston We had the benefit of seeing an earlier version of the bill, so to that extent 
we knew a little bit about it before this one arrived yesterday evening. 
Having had the benefit of listening to the three previous submitters, I don’t 
imagine that there’s anything I’m going to say which is in any sense 
dramatically new, and for that reason I expect it might be more helpful to 
have a dialogue on the key points. 

The first point that the Bar Association wants to make is the one that 
everyone’s touched on, which is the retrospective nature of this legislation. 
The last thing this committee needs from me is a lecture about 
constitutional law, but we are very concerned about this. In the end, what 
this bill does—and I’m not sure that I agree with Professor Burrows that 
this is an intermediate example of retrospectivity because, in the end, what 
this bill does is facilitate the admissibility of evidence which the Supreme 
Court has said was not admissible and, in that sense, offends in a fairly 
elementary way against the principle of non-retrospectivity of legislation. I 
think you’ve been through that argument several times this morning already 
and you don’t need me to expand on it in any way, but, obviously, I’ll talk 
in more detail about it if anybody has any further concerns.  

I want to turn to the bill itself. There are three particular aspects of the bill 
which the Bar Association has serious concerns about, and each and 
everyone of them was touched on by the Law Society a moment or two 
ago. We are concerned about the usurpation, really, of the trial judge’s 
discretion under section 30 of the Evidence Act. That’s proved a very 
successful provision, conferring on trial judges a broad discretion to balance 
competing interests and to determine whether particular evidence, even 
unlawfully obtained evidence, should be received, and in our submission it 
is objectionable to identify one particular category of evidence and remove 
the trial judge’s discretion. So that’s a major area of concern for us. 

Second—and once again I think to some degree or other I am taking issue 
with Professor Burrows’ comments half an hour or so ago—it appears to 
us, and I understand there’s room for argument on this, that the combined 
effect of subclauses (2) and (3) of clause 5 is to some extent to neuter 
section 21 of the Bill of Rights Act. Now it’s been said in the last few 
minutes that it’s preserved—certainly not expressly preserved; I think there 
might be room for debate about it—but it seems to me that in a trial 
context it is almost inconceivable that in the face of those clauses a judge 
could reach the conclusion that evidence obtained pursuant to an 
investigation which is deemed to be lawful under clause 5(2) and in respect 
of which he or she has been stripped of any discretion under section 30, in 
those circumstances to conclude that it was nevertheless, without the 
underpinning of unlawfulness, unreasonable in terms of section 21. I accept 
that there is room for a different view on that, but that seems to the Bar 
Association to be unlikely, and even, as we understand it, were he or she to 
reach that conclusion in a trial context when the evidence is declared to 
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have been obtained lawfully, it’s difficult to see what can be done about it. 
So that’s the second aspect of the bill which causes us the greatest level of 
concern. 

The third, and this really gets to the heart of it I think, is the overall effect 
of the bill, as we perceive it, to remove altogether the usual protections—
this is even putting aside retrospectivity—that accompany Parliament’s 
granting of critical and necessary powers to the authorities to conduct 
covert investigations. Once it’s established under this bill that a search is 
lawful, then there seems no constraint at all—there is no constraint at all, as 
far as I see—on the use of covert video camera surveillance. It’s not hard to 
see that that’s open to a degree of abuse. The most stark thing here, really, 
is when you contrast that, as the Law Society said a moment ago, with the 
comprehensive and important protection that arises for interception devices 
under the Crimes Act. They require the authorities to establish grounds, 
they require certificates from senior police officers, they require a High 
Court judge to scrutinise it and reach certain views, and it’s just impossible 
to see the distinction between on the one hand interception devices and the 
care and intention that was included in the Crimes Act, Part 11A, and this 
bill, which deals with another form of electronic interception, which is, at 
least potentially, just as invasive. 

So with those considerations in mind, the Bar Association can’t support this 
bill in its current form. It says that it is unnecessary. It says that section 30 
can be left to do the job, or, if prospectively it’s necessary to move more 
quickly than one might normally expect, that there are much better ways of 
doing it. The Law Society has pointed to one—amending section 30. I think 
Mr Chauvel referred to another, and that’s trying to extract the relevant 
provisions out of the Search and Surveillance Bill into a stand-alone piece 
of legislation. I think that’s quite difficult. Another way of dealing with it 
would be to amend the Crimes Act so as to apply the standards there for 
interception warrants to covert video surveillance. So there are various ways 
of doing it, and they are preferable, in our view, to this bill with all the 
attendant drafting and more substantive problems, most particularly its 
retrospectivity.  

That’s a summary of what we want to say. I realise that time’s running out, 
but I’m available to do my best to respond to any points. 

Locke I’d just like to ask you a question, and I ask it to the other Bar Association 
people because you are more at the coalface than some of us of serious 
criminal activity coming to trial. On how many occasions does covert video 
surveillance evidence really determine the trial, because, as the 
representative from the other Bar Association said, there’s a whole lot of 
other evidence of searching vehicles, houses, people’s confessions—all 
kinds of other evidence—and the video surveillance evidence might be just 
getting a few tips on who to follow—you know, who’s coming to and from 
a particular premises?  
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Johnston You’ve asked me a question which requires me to, first of all, just qualify 
myself personally for this purpose. I’m here representing the Bar 
Association; I think I still am the Wellington vice-president of the Bar 
Association. I’ve done a reasonable amount of criminal work, including 
prosecuting in the past, but at the moment my practice is primarily civil. So 
I’m not sure that I’m the best person to answer that as to the current 
practice. I think I can answer it to this extent. In prosecuting over a number 
of years and some defence work I don’t think I have ever seen a case where 
video surveillance material is the sole evidence. There’s almost always 
substantial additional evidence. 

Adams You made the point, as others have, around the extent to which this is a re-
statement or a widening of the law pre-Hamed. You were in the room when 
the Law Society gave their submission, and they really pointed to the Law 
Commission’s assessment on that ground as to their basis of saying that this 
wasn’t the existing law. Interestingly enough, though—and I think you were 
here for the Law Commission’s submission as well—we had the Law 
Commission saying that in respect to over-the-fence surveillance, if 
anything the bill didn’t do a lot and it wasn’t retrospective at all; it was 
declaratory. So you’ve got the Law Commission giving us evidence saying 
that in respect of over-the-fence surveillance it is in fact not retrospective, 
it’s declaratory, because the law already provides that. And now we have 
yourselves—you and the Law Society—saying something quite different 
and yet relying on the Law Commission to say it. So how do you respond 
to the Law Commission’s view that for over-the-fence surveillance what 
we’re doing here is removing any uncertainty and is in fact declaratory only 
and not retrospective? 

Johnston I did hear that. I didn’t hear it in detail. I’m not here relying on the Law 
Commission in particular. I don’t think I’ve said that. In fact, I would take 
the same position, had it been put to me in this way—or the Bar 
Association would take the same position—as the Law Society takes in 
terms of the lack of clarity. 

Adams  Sorry, in terms of a lack of clarity in the law pre-Hamed? 

Johnston Yes. 

Adams Not the lack of clarity in terms of a need to fix the lack clarity in the 
legislation? 

Johnston I’m sorry, I don’t understand that. 

Adams OK, so when the Law Commission said to us this morning that in respect 
of over-the-fence surveillance the bill was more declaratory than 
retrospective, do you agree or disagree with them? 

Johnston Do I agree with what the Law Commission said this morning? 

Adams  Yes. 
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Johnston I must say I hadn’t analysed that point in quite the detail that they obviously 
have, but that wasn’t my understanding of the bill. It’s not how I 
understood it to work. 

Parker I just want to question you about your statement that you think it’s hard to 
bring across the Search and Surveillance Bill provisions. We’re not 
suggesting that the whole thing comes across in bells and whistles, but at 
the moment what’s being proposed is pretty unconstrained, and I would 
put it to you that bringing across provisions that require you to get a 
warrant from a judge, limit it to a certain number of agencies rather than 
every number of agency of the Crown and have a threshold test as to the 
seriousness of the offence, are the essential controls on the issue of existing 
warrants and are the essential controls that ought to be around this 
prospective power, and that can be easily achieved by sucking those 
relevant clauses out of the Search and Surveillance Bill. 

Johnston As to the substantive point, I couldn’t agree more. That’s exactly what’s 
necessary, prospectively. Where you get them from and how you put them 
together is probably secondary to that. 

Chauvel I think what’s interesting, Kenneth, is the consensus that emerges so far 
that the law isn’t as clear as we might be led to believe it was prior to 
Hamed, but at minimum some form of prospective clarification of powers 
and limits would be desirable. The Law Society has obviously made a 
suggestion around a fortification of section 30 of the Evidence Act so that 
the weighing exercise required by that would be applied more explicitly. I 
suppose I’m just interest in your general thoughts on the dialogue you’ve 
heard about what sort of prospective fix you might think is favourable here. 

Johnston I’m not going to comment on the suggestion of what consensus is emerging 
because I just don’t know, but if your question to me is, as I think it is, how 
would I go about constructing or putting those protections in place for 
prospective legislation, then, my personal view—I’ve looked at Part 11A of 
the Crimes Act. It seems to me that there is a bit of legislation where very 
careful consideration has been given to the levels of protection which 
citizens need when someone is wanting to intercept their private telephone 
calls. I simply cannot see the difference between videoing on the one hand 
and private telephone calls on the other. In fact, if anything— 

Chauvel As Grant pointed out, given that they’ve now got microphones on the 
cameras make the two questions pretty similar. 

Johnston Quite. Why would you bother going and getting a warrant under the Crimes 
Act if you’ve got the capacity to record audio material as well as visual 
material with a video camera? No one is suggesting people are going to go 
down that route necessarily, but it’s an obvious problem, isn’t it. 

Chauvel We’re freeing the route up for them. 
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Borrows Can I just ask a question on that? It’s a fine point. When you’ve got two 
provisions that are dealing in this case with audio and then video— 

Johnston Sorry, I’m having difficulty— 

Borrows When you’ve a situation where you’ve got two provisions dealing with 
audio and then video, interception warrants and 198 warrants, wouldn’t the 
court normally find that the ability of the video device to record audio 
would automatically put it into that category? 

Johnston Is your question that given that these devices—and I have to say I’m not 
familiar with the devices—that these video cameras take moving pictures 
and also record sound, would it not be necessary to get a warrant under the 
Crimes Act in order to use them? Is that what you’re asking? 

Borrows I would have expected that if a video camera had the ability to record audio, 
knowing that it would be recording, then an interception warrant would 
have to be granted. 

Johnston To be blunt, I haven’t looked at the Crimes Act provisions with that issue 
in mind. I did briefly look last night. Mr Chauvel and I were obviously— 

Borrows Sorry did I cut you off? 

Johnston —at 3 o’clock or something this morning I looked at the definitions of— 

Chauvel It’s a great time to work. 

Johnston Yes, it is great; the mind’s sharp as a tack. 

Borrows The phone doesn’t ring, anyway, does it. 

Johnston I looked at whatever the definitions in the Crimes Act are of “device” and it 
was certainly wide enough to cover, I thought, a video camera with a sound 
recording. But I didn’t go that extra stage and say well does that mean that 
the Crimes Act warrant is required. In fairness, I can’t answer that. 

Bridges I think the anomaly between audio and video is something that we probably 
will have to look at, but I just wanted to pick up on something you said and 
not to have a go at you, but I think it’s something that every member of the 
legal fraternity we’ve heard from has mentioned. You talked about the 
usurpation of a trial judge’s discretion. I thought I would just pick you up 
on a couple of things. Firstly, as I read it, and I haven’t gone through the 
case law, section 30 properly read doesn’t contain any discretion. I accept 
there’s judgment and there’s room for it—so that’s probably being a bit of a 
pedant. But the other point that I just make to you, and this is my sort of 
personal view on this, is it’s become very trendy for lawyers to talk about 
doing away with judicial discretion as some sort of constitutional 
impropriety when in fact if this Parliament is to say that in and of itself 
covert video surveillance should be admissible, we have the right to do that, 
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and in fact we may well have the mandate to do that. And if we do that—I 
suppose really what I’m just saying to you is, what’s the big deal? 

Johnston Strangely enough, I think I read the same comment from someone else in 
the Sunday newspaper—what’s the big deal? Prospectively? 

Bridges  Yes, prospectively; I accept that retrospective— 

Johnston Prospectively there is no big deal. Parliament is entitled to identify what 
discretions it confers on the court or what judgments it asks the court to 
make and to write the law prospectively. And I would say, in answer to your 
question, there is no big deal prospectively. Retrospectively I think there is 
a large deal. 

Chauvel Presumably, your comments are subject to things like the Legislation 
Advisory Committee guidelines on what is desirable for us to do and how 
we should do it. 

Johnston Is that a life line? The answer is yes. 

Chauvel I think the member has just answered the question. 

Borrows I thank you very much. 

Johnston Absolutely my pleasure. 

Borrows Once again I apologise for the manner in which we’ve mucked you around 
this morning, but we appreciate your being available. 

Legislation Advisory Committee 
Sir Geoffrey Palmer 

Borrows Thanks for making yourself available, Sir Geoffrey, at short notice such as 
this. We look forward to what you can offer us in respect of this and your 
representation of the Legislation Advisory Committee.  

Palmer  Thank you, Mr Chairman. I should explain at the outset that I am no longer 
the chair of the Legislation Advisory Committee. The chair, Sir Grant 
Hammond, is in the United Kingdom, and the Legislation Advisory 
Committee has not been able to, in the time available, take a view on this 
bill. So I am here in my personal capacity, which these days is as a 
distinguished fellow at the Victoria University law faculty and the Centre for 
Public Law, and as a barrister, and I cannot speak today for the Legislation 
Advisory Committee, although I will be referring to its guidelines. 

I would like to say at the beginning, Mr Chairman, that the circumstances 
surrounding this legislation in my view reflect badly on the New Zealand 
Parliament and its failure to keep the law up to date and in good working 
order. It seems to me, Mr Chairman, that time and again we never learn of 
the difficulties and we are always up against it in a situation where we have 
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to do things quickly, and that is highly undesirable when it comes to good 
legislation. 

In my view, an important constitutional principle is at stake here. That 
principle revolves around the rule of law and the checks and balances that 
should work in a liberal democracy. Law should be prospective, open, and 
clear. In most democratic countries such legislative procedures as this bill is 
undergoing would be impossible because the measure would have to pass 
two Houses. The bill is intended to reverse the legal effect of the Supreme 
Court decision in Hamed, and to do so retrospectively. Some persons who 
are yet to be tried for offences committed in the past may be deprived of a 
defence as a result of this legislation. That is the clear intention of the 
measure. That is unacceptable in my submission. The result may be 
inconvenient, but principles are important. “The State”—and I quote here 
from a judgment of Sir Kenneth Keith—“through its institutions should 
make determinations of criminal guilt and impose serious penalties only by 
reference to the law in force and applicable to the accused at the time of the 
crime.” There is authority for that. Now that is what fairness requires. 
There is a heavy common law presumption against giving retrospective 
effect to statutes, especially in the criminal law, going back to a decision of 
Phillips v Eyre in 1870 in the Court of Exchequer Chamber. 

I bring to the committee’s e attention the Legislation Advisory Committee 
guidelines, and I quote 3.3.2: “The general principle is that statutes and 
regulations operate prospectively, that is, they do not affect existing 
situations. This principle is set out in s. 7 of the Interpretation Act 1999, 
which provides that enactments do not have retrospective effect. … The 
general principle is strongest in the case of criminal liability and this is seen 
in particular provisions of the criminal law,”. That particular guideline is 
very relevant to the matters that this committee is considering. It is my 
submission that the legislation can be easily cured of its obvious vice. It can 
be made prospective from the date of the introduction of the bill to 
Parliament. 

But I do want to say that the bill, as in front of the committee, is based on 
something of a constitutional perversion. It says in Clause 3(c), and I quote: 
“To uphold, during the temporary period referred to in paragraph (b), the 
lawful status of certain uses of video camera surveillance in accordance with 
the law as it had been articulated and applied to the decision.” That is not a 
correct statement of law. The only authoritative court is the Supreme Court. 
The Court of Appeal is an intermediate appellate court. Its decisions cannot 
be final, and the only decisions that are binding on the entire system are the 
Supreme Court decisions. And so what we have here is a predilection for 
selecting a decision, which probably does not stand as strongly as is stated 
in this provision, for a proposition that somehow or other you can select, if 
you’re the Parliament, between courts in the hierarchy as to what the law is. 
That seems to me to be disrespectful of the New Zealand Supreme Court. 
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I do want to say as well that I have had some discussions with Professor 
Andrew Geddis, who is also a member of the Legislation Advisory 
Committee— 

Borrows He will be submitting later today— 

Palmer —and he has shared that submission with me last night when we were both 
working on our submissions. I want to say for the benefit of the committee 
that I adopt the legal analysis contained in Professor Geddis’ paper. I have 
had the opportunity to consider it, and the purpose of my submission is 
simply to leave all the current accused persons, and all people whose cases 
are pending, untouched by this legislation.  

This morning Mr Parker, who is a member of the committee, sent to me a 
bill that has been drafted, I think, by his colleague, who is also here. I’ve 
had a look at that draft. I want to say, frankly, to the committee. that I think 
there are dangers in it, and it’s untested. And that is with no disrespect to 
Mr Chauvel’s legal ability. I think that a somewhat different approach is 
feasible. 

I believe that if Part 3 of the Search and Surveillance Bill was taken out and 
turned into this bill, with some additions, such as having a sunset clause in 
it—and indeed one or two other things that require to be referred to from 
earlier and later in that bill—in my judgment 1 or 2 days’ work from the 
Parliamentary Counsel Office would allow a proper bill to be fashioned to 
overcome the difficulty that undoubtedly exists in this matter. And I don’t 
think that that is too difficult, but it would lead to a bill that’s probably 40 
pages long. But the advantage of that, if I may say so, Mr Chairman, is that 
the bill has been worked through by a select committee, and that is a very 
important matter because we have had too many instances of legislative 
provisions which don’t do what their authors intended. And I believe that, 
given the Law Commission’s report, which was available as long ago as 
2007, indicating the very grave difficulties that this area of the law has got 
into, and the need for comprehensive remedies, it is better to try and do it 
properly than to have a quick fix.  

But I think, given the fact that Parliament has already done work on this, 
that the fix can be quick enough given the fact that this Parliament rises 
soon. Now, Mr Chairman, that is all I have to say in opening, but I’m very 
happy to answer questions. 

Chauvel Sir Geoffrey, thanks for the submission, and I just want to say, completely 
upfront, that I’m hopeful that we could have a solution to the problems 
that have been identified with the bill. I have no ownership of the 
suggestion that we try to extract the parts of the Search and Surveillance 
Bill that I have mentioned in my Supplementary Order Paper. I think 
whether it’s that solution or another one is, hopefully, one of the reasons 
why we’re hopefully having this process. So thank you for what you said 
about that.  
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I just wanted to also let the committee know that we’ve got a written 
submission from Andrew Geddis, but he’s been having trouble getting it to 
the clerk electronically, so, hopefully, you’ve got that now, because I’ve just 
tried to forward it to you. 

Palmer  I have a copy of it, if that would be helpful. 

Chauvel And I was going to say, really, by way of conclusion, that I think there are a 
range of potential solutions presenting themselves that I think we’d be well 
advised to look at pretty closely. 

Hide Just to be clear, Sir Geoffrey, just in my own mind, you’re suggesting no 
retrospectivity? 

Palmer  Yes. 

Hide And you’re suggesting taking, well, what’s come out of the surveillance bill 
with Charles getting it fixed up and using that to take us forward in the 
interim with a sunset clause and then do the proper bill? 

Palmer  Yes. 

Hide One of the things—and you’ll appreciate this—we politicians are very easily 
spooked. 

Palmer  Yes. 

Hide And I think what spooked everyone is the suggestion that there are a whole 
lot of cases—40, we’ve been told, are in the works—and that these could 
be at risk. What we haven’t been able to do is get much clarity about that. 
But that’s one of the things that’s pressing down on this committee’s mind, 
and Parliament’s mind—the idea that there could be 40 bad people, or 
more than 40 bad people, and the Minister certainly said that. We’ve 
struggled to get any detail or assurance about the actuality of that.  

The second thing that worries us greatly—and again it’s because we 
politicians are responsible for this—is the statement that there are people 
already convicted who are in jail and who have been put there by covert 
surveillance, which we now know was unlawful, and therefore they’d have a 
route to appeal, and that while their appeal mightn’t be successful, the 
suggestion has been made to us that bad people could get out and also clog 
the courts. I’d be interested in your view where the principle of not 
undertaking retrospective legislation, especially—and I agree with you—in 
criminal matters clashes with just the practicalities of the political process in 
light of those spooky thoughts that have been put to this committee. 

Palmer Well, Mr Hide, can I say on the first point that there are many other 
elements of the law and many other pieces of evidence than the sorts of 
evidence that are in contention here. And there has been a great deal of 
discussion about the Evidence Act and the provision in that, and indeed 
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section 21 of the Bill of Rights Act. I think what you have to do is to say 
that you need to take with some scepticism unspecific claims that cases will 
be prejudiced. I see that the lead counsel in the case in front of the 
Supreme Court is an adviser to the committee. He must know something 
about that. But the question that worries me about it is that this Parliament 
is often too soft on the executive. The executive makes a speech saying thus 
and so, no specificities offered, and you are, as you put it, spooked. Well, I 
think you have to be more rigorous than that. 

The second point that I want to say is that we have had legal difficulties of 
this sort, and more serious ones, before. They have not brought the system 
down. I think of the case of the Privy Council, which declared that the 
Court of Appeal’s method of handling legal aid cases on the papers was 
wrong, and a lot of cases had to be dealt with as a result of that. The sky did 
not fall in. And, indeed, the number of cases that would be likely to succeed 
under that principle applied in this case is very hard to quantify. And there 
are occasions upon which Parliament should follow proper principle—
principles of the rule of law, which is one of the fundamental characteristics 
that differentiate us from nations that are not democracies under the rule of 
law. 

And let me just read from Lord Bingham’s book on the rule of law, which I 
think is the most up-to-date statement that I know of about the importance 
of this basic principle. And he says, and I quote from page 8: “The core of 
the existing principle is, I suggest, that all persons and authorities within the 
state, whether public or private, should be bound by and entitled to the 
benefit of laws publicly made …”—taking effect generally in the future and 
publicly administered in the courts. That’s the bedrock principle that this 
committee is handling here. And the exceptions that allow retrospective 
legislation to be passed when there is a benefit? That is obviously the case. 

But I just want to say that the Parliament is not obliged to pass this law 
because the executive wants it. Parliament is the lawmaker. And if 
Parliament is going to be supreme as the lawmaker, it needs to take 
principles seriously and not brush them under the carpet in a fit of 
expediency. 

Parker Just on that. From the point of view of everyone involved in those trials 
that led to convictions at the time, they thought they were complying with 
the law, and the Law Society has suggested that in respect—they weren’t 
actually on this point but I’ll mention the idea that they mentioned. They 
say they think that there’s a case for adding an amendment to Evidence 
Act, and I’ll read it out. They say: “If the evidence in issue was as a result of 
a search, within the meaning of the Bill of Rights Act, and at the time the 
search was carried out there was no lawful means of obtaining a valid 
warrant”—which there wasn’t, according to the Supreme Court— 

Palmer  Yes. 
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Parker —then they think that that should be a special circumstance that the court 
can take into account when determining whether that evidential material 
was properly considered. What would be— 

Palmer My approach to that is it would be better not to do that, but on the other 
hand the weighing process that goes on under section 30 of the Evidence 
Act in circumstances following Shaheed, where it was, after all, before 
Shaheed, the principle was that if the constable blunders, the criminal goes 
free. That principle is subject, now, to a balancing operation in section 30. I 
think, if you added that factor as a balance, I wouldn’t be too concerned 
about that. 

Bridges So what you’re saying, Sir Geoffrey, seems to me to be based on the view 
that the Supreme Court is our top court now. Of course, that’s right. But 
what’s also true is it’s a relatively new court, and for much of the last 20 
years the Court of Appeal, in a practical sense, and certainly in an 
indigenous sense, was our top court. Now I know there’s the Privy Council, 
and I’m not discounting that. So we had a situation where, if we just take 
those convictions that Rodney Hide has mentioned, where they were 
convicted under the Court of Appeal at the time, it was a good situation. 
And now we’ve got a change in jurisprudence and we’re in a different 
situation—I totally accept that. But I suppose the ultimate question that I’m 
leading up to on all of that is that there’s theory, but there’s also practicality, 
and there’s also the constitution, and, ultimately, aren’t I right to say that 
Parliament, constitutionally, is entitled to pass retrospective legislation? 

Palmer Of course Parliament is entitled to do that. The question is: should it? My 
submission is that it most certainly should not, in this instance, because it is 
an oppressive thing to do in this instance. And I don’t actually accept the 
premise upon which you’re question is based, because it seems to me that 
the infirmities in this law were well known at least since 2007, when that 
was pointed out by the Law Commission’s very big 600-page report— 

Bridges  We’ve had a lot of debate on that, but I understand your point. 

Palmer Yes. I mean, if the authorities, for a long time—and the executive 
Government is the one that stimulates legislation here—decide to stimulate 
legislation, they introduce it, it contains measures that would cure this 
problem, and they fail to pass it. Well, the question is why? And it seems to 
me that no satisfactory explanation has been offered for that, and I don’t 
see why principles should be trampled on when it is, if I may say so, 
parliamentary negligence that has brought this about. 

Hide  Well said. 

Quinn Be that as it may, you have suggested there’s a lot of conjecture about this. 
You yourself, in fact, are conjecturing that you have no idea as to whether 
people convicted under the current law may well—in the point that Rodney 
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was making—I mean, you in all honesty have no idea what the impact 
might be? 

Palmer  No, because it’s impossible to analyse it— 

Quinn  I agree. 

Palmer —and it’s not just for me. It’s impossible to analyse it because it depends 
entirely upon the circumstances of the case and all the other evidence that 
is in it besides the particular piece of evidence that we’re talking about that 
this bill deals with. It’s just an impossible thing. 

Hide But the point is, the burden, surely, is on those who are arguing for 
Parliament to do an extraordinary thing in terms of people’s rights under 
criminal law. It’s not for those who are saying “Hey, let’s just do this the 
ordinary way of lawmaking.”; it’s the extraordinary use of Parliament’s 
power that must be justified, and it hasn’t been. 

Palmer I mean it is certainly possible that this committee will receive overwhelming 
and compelling evidence from sources that I know not what about that. But 
it seems to me that too often in our legislative process it is governed by 
expediency and shortage of time and inadequate consideration of basic 
principles. 

Mahuta Just in layperson’s terms for my benefit: what I’ve been trying to grapple 
with on the question of retrospective changes is the balance between that 
and whether the public good is served by making retrospective change. So 
if I’m to understand what you are saying, it’s simply that the public good is 
not served by making a retrospective change, because there are other 
avenues in the law that could deal with the issues for the courts for those 
who are currently in the prison system, and those cases are waiting to be 
heard. 

Palmer I think to a large extent that is correct. But I also think that you have to 
weigh the public confidence in the justice system—that it is regarded by the 
public as fair and the rules are not changed in a manner that is unfair to 
particular people when their cases are in train, as it were. 

Adams Can it be unfair to people whose cases are in train if in actual fact at the 
time that evidence was collected there was a large body of jurisprudence to 
suggest that, in fact, it was quite lawfully collected, and it’s only been in 
doubt, really, for the past, you know, few days? 

Palmer  That is not correct. 

Adams  Well, that is what the evidence we’ve had is. 

Palmer It has been in doubt ever since the very serious challenges started in relation 
to the Tūhoe people who were arrested, and that’s some years ago now. 
Serious challenges were mounted in the courts. The Government’s advisers 
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knew about those challenges. They were resisting them and they didn’t 
successfully resist them. This gap in our law has been there a long time, and 
prudent people would have thought to fix it. 

Adams But the point I was making was that—and the Law Commission this 
morning has been in front of us testifying that, in fact, for over-the-fence 
surveillance this bill does nothing more than to clear the law that was 
already there as reflected in Gardiner and Fraser, and the like. 

Palmer  Yes I accept that. I don’t— 

Adams  So I understand that people have challenged it, but can you point us to— 

Palmer I don’t believe, if I may answer that point, that the Crown Law advice that 
is proffered at the beginning of the bill is correct on this second point. 

Adams  This is the Law Commission advice I was referring to. 

Palmer Yes, I know, but I’m saying to you that my legal view—it sounds as if it’s 
the same as the Law Commission’s; it’s certainly the same as Professor 
Geddis’—is that in fact when the bill says that all covert camera surveillance 
including use of over-the-fence, for example, is likely to be held unlawful, I 
do not agree with that. I think that is wrong. 

Adams  Well, then you’re at odds with what the Law Commission said this morning. 

Palmer  Well, perhaps I am. But Professor Geddis agrees with me. 

Borrows Thank you very much. Thank you Sir Geoffrey. 

New Zealand Council of Civil Liberties 
Kevin McCormack 
Batch Hales 

Borrows Good afternoon, and thank you for being able to be here at short notice. 
We want to, we obviously, given the time that Parliament has given us to 
consider this bill, to have debate as wide as possible. Are you familiar with 
the people around the table? 

McCormack With some of them, sir. 

Borrows [Introductions] We’d be happy if you just addressed us for a few minutes and 
took some questions. We’ve got a very tight time frame, as you know, so 
we’ll just rattle on through. Thanks very much. 

McCormack OK, well I have a copy of our submission, anyway—drafted in haste. It’s a 
little less perfected than what otherwise might be the case. Well, sir, the 
council presents our submission, and I make it on behalf of it, and we thank 
you for the invitation and the opportunity to do so. 
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This bill, as introduced as a matter of urgency following the Supreme 
Court’s decision, with its impact of video camera surveillance being held to 
be unlawful, and there’s concern that there are up to 90 other matters either 
before the courts or in operation, and there’s a degree of uncertainty about 
the outcome. 

We have four issues that merit comment: the assumption that section 21 of 
the Bill of Rights Act can be overridden with impunity; the assumption that 
the police, who are responsible for upholding the law, can operate outside 
the law without express authority and without any awareness on the part of 
the public; the need for the extreme urgency; and the effect of the 
legislation, with its retrospective application, having an impact on the 
integrity of the process, and, by implication, the members of the House of 
Representatives. 

Section 21 of the Bill of Rights Act talks about everyone having the right to 
be secure against unreasonable search or seizure, and there is rather an 
irony, really, within the current bill—that’s the Search and Surveillance Bill, 
which has been before the Parliament over an extended period, and subject 
to extensive reservations—that it looks to validate the practice of covert 
surveillance as though it was on the verge of being implemented, when, in 
fact, that practice has existed for up to 15 years or longer. 

Hide  20. 

McCormack 20. The explanatory note—and I heard the Hon Geoffrey Palmer speaking 
about his view on that a little earlier—but what it states is that if the video 
camera surveillance is unlawful, it’s likely to be found unreasonable and a 
breach of section 21. Given that assessment, it is clear that the current bill is 
inconsistent with provisions of the Bill of Rights Act, and it is thus very 
surprising that, for some reason, the Attorney-General has again failed to 
provide a section 7 report, drawing that fact to the attention of the House. 
We’ve mentioned this before, and it is occurring again. 

The obligations of the police. We acknowledge the validity of the 
proposition that where the law doesn’t proscribe an activity, then the 
activity is permitted. But we also acknowledge that equally valid 
proposition—where the law does not proscribe an activity, then that 
activity is proscribed. While those two propositions are mutually exclusive, 
the actual reality is that there is a great deal of activity within the so-called 
grey area, which then becomes a fertile ground for litigation when 
something goes awry. There is a risk for individuals and the police when 
they operate in this grey area. Individuals tend to do so openly, and when 
something goes awry the book is, well, often thrown at them. However, the 
police tend to do so secretly, and when something goes awry they seek to 
legitimate their actions. Clearly there is a double standard in operation here. 

Moreover, the police quite properly swear an oath to uphold the law, which 
means to operate within its confines. When an operation appears to require 
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actions outside the law, the proper approach is to have the law amended, 
and that is really with effect on a prospective rather than a retrospective 
basis—so that is in addition to my written submission. This ensures that 
there is an openness about the methodology and that lawyers, judges, and 
citizens are aware of the change regime. 

In an urgent situation an application might be made be made for a warrant 
to act outside the prescribed regime, but in doing so that is not an invitation 
to act in this manner on an ongoing basis and virtually at will, and that 
seems to have been the case for a good many years. We acknowledge that 
after considering submissions to the select committee, the members of the 
House of Representatives have the right to reframe legislation as they see 
fit. That is readily accepted when the rules change for the future. It is 
unacceptable when those rules are changed for those events that happened 
in the past, and it is completely unacceptable when the actions involved in 
those past events are outside the law, and abhorrent when the parties 
involved in those past events were duty-bound to uphold the law rather 
than find ways around it. 

Integrity. Those who legitimise past unlawful action become tainted with 
the same unlawfulness, although that’s usually always denied. What it also 
does is undermine the notion of personal integrity. It appears likely that 
most members of the House of Representatives will have had no 
knowledge for the practice now disclosed by the Supreme Court decision, 
and probably no idea that it had been in operation for more than 15 years. 
To cover over this practice in haste is an indictment of the process of those 
involved in it—far better indeed to allow existing matters to be determined 
within the court environment. It would be no surprise to discover that there 
are, perhaps, even worse examples of video camera surveillance already 
within those operations, and that may be an additional and covert factor in 
the need for both legitimacy and for urgency. There needs to be a proper 
scrutiny of all those past actions. 

To summarise, the manner in which the Bill of Rights is overridden with 
disdain—even a section 7 report is absent—is a cavalier disregard for the 
rights and freedoms of all our citizens. The distorted reasoning that enabled 
those who are duty-bound to uphold the law to act outside it is an 
indication of a significant disregard for it. The rush to legitimise a long-time 
practice, which has only now been fully examined in a holistic manner and 
found to be unlawful, on the alleged basis that other operations will be 
adversely affected is an indictment on both the parliamentary process and 
on the members of the House. 

Borrows Thanks very much for that. You made the point earlier on that it was a very 
rushed submission. I’ve got to say it was probably one of the better ones 
we’ve heard today, because it’s straight on to the point and it covers them 
very well, and you’ve shown a significant degree of insight—I hope that 
doesn’t sound patronising, but it’s actually bloody refreshing to have 
someone hit the nail so succinctly. 
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Bridges  They haven’t talked down to us, either. 

Adams Can I just touch on that last point that you just finished on, about the 
section 7 report and the Bill of Rights being overridden. Are you aware that 
the section 7 reports are only filed if the legislation triggers issues with the 
Bill of Rights, so the fact that there isn’t a section 7 report means that it’s 
had a clean vet under that legislation, in terms of this legislation. And, 
secondly, you say the Bill of Rights is overridden. Are you aware—and I 
appreciate it’s been a fast-moving process—that the changes to the bill as 
introduced make it quite clear, and further changes of the committee might 
reinforce this, potentially, that while the intention is to make the covert 
surveillance not necessarily unlawful—they can still be lawful—there would 
remain the ability for offenders or defendants, or however you want to class 
them, to challenge it under Bill of Rights grounds. So in terms of the ability 
to appeal back to Bill of Rights grounds of unreasonableness will remain in 
the legislation. Is that something you’re aware of, or do you not accept that 
that’s enough? I just want to be clear where it is you sit 

McCormack I’m not sure, to be honest. But as I understood section 7, where the 
provisions of the new bill were inconsistent with the Bill of Rights, and in 
this case it appears to be inconsistent with section 21, there ought to be a 
section 7 report. 

Adams Do you want to clear that up? That’s not mine. Mine’s certainly got a clear 
vet. 

Chauvel How do we know that? 

Adams  Because there isn’t a report saying otherwise. 

Chauvel The alternative explanation is, as the council has put it, that the Attorney’s 
failed in his duty, and I’d quite like to know which it was. 

Bridges  As happened with the Electoral Finance Bill. 

Chauvel Oh, come on, is that a helpful answer? 

Borrows No, we’re not going to—] 

Parker I would like to know, as a matter of record, whether there has been a 
section 7 vet done. That is a fair issue. 

Adams Well, isn’t it done as a matter of course on all legislation that if there is an 
issue then a section 7 report is— 

Parker  It ought to be, but that doesn’t mean to say it has been. 

Borrows We don’t need to dispute—we can find out easily enough. 

Adams  I’m just pointing out that that’s my understanding. 
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Parker?  Yes, well, let’s find out. 

Adams OK, that’s the first point. The second point is, in respect of your comment 
that the Bill of Rights Act is overridden, quite apart from the section 7 
report, my question to you was: are you aware that the ability for those in 
the court to still challenge the reasonableness of the surveillance under the 
Bill of Rights would remain under the legislation as drafted. I appreciate it 
has changed so I’m checking whether you’re (a) aware, and if you are aware 
whether you had some further concern. 

McCormack No, I wasn’t fully aware of that, and I accept that that’s— 

Adams  OK, thanks, just to get clear on where you are. Thank you. 

Parker Are you aware that under the Electoral Finance Act there was a very 
detailed Bill of Rights vet that argued the case as to whether it was justified 
under the Bill of Rights and concluded that it was, and that so far as we’re 
aware we have not seen any analysis as to whether this bill, as proposed, is 
compliant with the Bill of Rights? 

Borrows Is this a comment for them? 

Parker Well, it’s a way of getting on the record the question that this person had 
put. 

Borrows I realise someone ripped the scab off something we didn’t intend. But let’s 
confine ourselves to this bill. 

Parker No, but it’s a very proper question that the submitter has raised and I’m 
highlighting how, if there is no such analysis in respect of this bill it seems 
to be somewhat inconsistent with the criticism that another member of the 
committee was making in respect of the Electoral Finance Act. 

Borrows It’s hardly in front of us now, so have we got any questions in relation to 
this bill? 

Chauvel Yes, I’ve got a supplementary, I think. I just need to find the text of the bill. 
While it’s correct that the bill preserves the unreasonableness test in the 
New Zealand Bill of Rights Act, it nonetheless defines searches conducted 
pursuant to covert video surveillance in the very broadest terms, and it 
excludes completely the discretion of the court under section 30 of the 
Evidence Act to weigh whether or not evidence otherwise improperly 
unlawfully obtained ought to be admitted. Would you say that’s consistent 
with the New Zealand Bill of Rights Act? Because I suppose what I’m 
surprised about, as far as the absence of a vet is concerned, is any comment 
on that. 

Hales The Bill of Rights Act actually is a presumption and things need to show 
how they don’t meet the Bill of Rights prescriptions. It would seem that 
that would be against the Bill of Rights. 
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Quinn In your submission, 4—the first paragraph, basically—aren’t they one and 
the same thing? 

McCormack Well, not really. It’s like splitting the apple in half; it depends which way you 
look at it. Where you proscribe something, it’s not permitted—. 

Quinn Well, in particular you’ve said that they’re mutually exclusive. Why are they 
mutually exclusive? 

McCormack Well, they ought to be, but there is actually a gap. It’s the grey area. 

Quinn Well isn’t “permitted” another word, in this sense? In this case, aren’t you 
interchanging permitted and prescribed as the same thing? 

McCormack Permitted, prescribed, yes, but proscribed is prohibited. I mean, it’s to take 
the view that if it’s not prohibited you can do it. Equally possible to take the 
view, if it’s set out as being permitted then you’re prevented or prohibited 
from doing it, and the police have taken the option which suited their 
interests best, I suggest. OK? 

Borrows Thank you very much for your submission, and once again thanks for the 
way it was put together and presented. 

Andrew Geddis 

Borrows Hello Andrew. It’s Chester Borrows speaking. 

Geddis  Hello. How do you do? 

Borrows Good, thank you. We’re just bringing up your submission. 

Geddis  Sure. 

Borrows Thank you for making yourself available at such early notice. We appreciate 
that you’ve done that. I’ll just let you know who those people sitting on the 
committee today are. [Introductions]  

We have your submission in front of us. We have only just got it. So if you 
would like to work through it, then we’ll be following along. If you could 
make some time available for questions at the end, that would be great. 
Thanks very much. 

Geddis Yes, certainly. Well, first of all, the submission was put together in some 
haste, but that’s just the nature of the beast we’re facing. Essentially, my 
view of the actual Hamed decision is not as far-reaching as apparently the 
advice Crown Law has been giving appears to be. I regard Hamed as 
essentially being confined to the question of what authority is required to 
trespass in order to place video cameras. I don’t deny that Hamed says that 
the police no longer have any authority and cannot get authority to go on 
land to place video cameras. With regard to non-trespass orders for video 
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cameras, I do not read Hamed as saying that that is in and of itself unlawful 
and requires authorisation. I think Hamed is simply saying it may be 
unlawful if it constitutes an unreasonable search under the Bill of Rights 
Act. 

So I think the problem that needs to be fixed, post Hamed, is simply the 
problem of how can the police get authorisation to go on land to place 
video cameras. That then feeds into my views on, in particular, making the 
actions of the police retrospectively lawful. I think that is problematic, from 
a constitutional perspective. I think it is attempting to interfere in the court 
hierarchy and essentially place a Court of Appeal decision over that of the 
Supreme Court, and I do not think that that’s something Parliament ought 
to do lightly. I also don’t think there’s a need to do so in this particular case.  

I think that any problems of lawfulness of past searches where video 
cameras have been placed on land without authority, those can be dealt 
with under section 30 of the Evidence Act, and I do not think that if 
section 30 is left to deal with that problem, we will see large numbers of 
criminals “getting away with it”. I think that where section 30 has been used 
in a couple of prior cases, Hamed itself and also the case of Hodgkinson that 
I referred to in my submission, the court has actually used section 30 to let 
evidence in. If there are cases where the police have placed cameras that are 
particularly intrusive, I think that the evidence actually quite properly 
should be excluded in some of those cases. Given the uncertainty there has 
been on the law in this area, I think that it’s not quite true to say that the 
police have believed that they were lawfully able to do this and have been 
surprised by this decision. 

That then goes to my third point as to why I think the retrospectivity aspect 
of this isn’t warranted. I think it’s overselling the position to say that this 
was regarded as a lawful and proper practice and the Supreme Court has 
surprised everyone by its judgment. The only court that said that police can 
put video cameras in place on people’s land, under warrant, was the Court 
of Appeal in Hamed. The Supreme Court said they were wrong and the 
Court of Appeal itself had, of course, overturned the High Court, which 
said that that was wrong as well. So I don’t think that this is a decision 
that’s all of sudden surprised everyone and so we’re facing a position where 
the Supreme Court has changed the rules on everybody. 

So with regard to retrospectivity, I wouldn’t do it. With regard to 
prospectivity—what to do for the future—given that the police probably 
need this power, I accept that when it is said that it’s a necessary 
investigative tool, that that’s an accurate reflection. My preferred solution 
would be a warrant-based system where if the police do need to go on land 
to place video cameras, they do the same as they have to do if they want to 
place an electronic eavesdropping device, or they do the same as they have 
to do to conduct a physical search, and get a specific warrant for that 
purpose.  
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My proposal has been that the particular provisions in the Search and 
Surveillance Bill be taken out and, if necessary, amended and simplified to 
reflect the fact that this will be a very quick stopgap solution for 1 year—
perhaps you don’t need all the reporting mechanisms that the Search and 
Surveillance Bill would require, for instance—and put bills into the 
Summary Proceedings Act. I understand that the Government’s position on 
that is that they are advised that that is just too difficult, there isn’t time, it 
would require too much fiddling, and so on. I’m just not in a position to 
judge whether it’s accurate or not. I think it’s up to you, as a committee, to 
really assess that, as to whether that is a true reflection of the state of 
affairs, but I think from a principled basis the warrant-based system is by 
far and away the best way to go forward. 

If a warrant-based system is not able to be used, then that really does just 
leave the approach that the Government is proposing, which is to say that 
in and of itself the use of covert video surveillance is lawful so long as it’s 
conducted in accordance with a warrant. If trespass is involved, or 
otherwise over the fence, it’s lawful but, as I say, I don’t think that actually 
adds much to the Hamed decision. 

What I do note is that the Government also wishes that unreasonable 
searches, so any particular use of covert video surveillance that is 
unreasonable, in terms of the Bill of Rights Act, would still remain unlawful 
and would thus be subject to the Evidence Act. That being so, my advice 
would be to actually make it explicitly clear that this is the position, and to 
put something in this bill to say that nothing in the bill is intended to limit 
or abrogate from the Bill of Rights Act, otherwise there is the potential for 
confusion down the track as to what is meant by the Government saying 
that covert video is not of itself unlawful, but then leaving it silent as to 
whether the Bill of Rights Act applies. I think it would be better to make it 
clear that the Government is saying that, as a general statement, it’s OK to 
place video cameras, but if the particular use of the video camera is 
unreasonable in Bill of Rights Act terms, it is unlawful and therefore the 
evidence may be excluded. 

There are, then, two other last points that I would note. If that is what 
happens, and if that is what the bill intended to do, I once again wonder 
whether it’s changing what the Supreme Court is saying in Hamed anyway, 
but that is because I have a fairly limited view of the actual ruling in that 
decision. And then the second point I would just note in closing is that the 
bill does say that any section 3B act that constitutes a search qualifies as 
lawful. That means, it seems to me, that we’re not just talking about the 
police conducting covert video surveillance but basically any public 
authority that conducts covert video surveillance, that use will be deemed 
lawful.  

Of course, the use of covert video surveillance by any particular authority 
may be unreasonable, and thus could still be challenged, but I wonder if 
that’s enough of a safeguard and whether it really is appropriate to say that 
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every public investigative body can use this way of gathering evidence and 
that’s OK. I’m just not sure whether really that degree of investigative 
power should be conferred on literally everybody who wants to use it. 

But that’s really, in a nutshell, my submission. I think it’s perhaps more 
useful if I answer any questions the committee may have. 

Borrows Thank you very much. 

Bridges When I read the Supreme Court’s decisions I got to a very similar position 
that you have, that really, strictly speaking, they’re just dealing with 
trespassory covert surveillance. But I think that to the extent that there’s 
been a consensus this morning from the legal experts we’ve had, and others 
may disagree with me, they’ve tended to the view that if you read the 
decision of Blanchard J and so on and so forth, there’s a real danger in not 
legislating to some extent, or the non-trespassory surveillances not being 
covered in future cases, given what he said, for example, in paragraphs 174 
and 175 of his judgment. So that’s sort of where we got to on that. 

But my question for you is this: let’s say I basically go along with you on 
your points about retrospectivity, but what about the situation, which we’ve 
had some comments and discussion on, of potentially a large number of 
individuals who’ve been convicted under what seemed to be good law at 
the time, Court of Appeal decisions and the like, well before the Supreme 
Court decision? It seems to me, with those convictions, that there’s a 
different kind of set of issues and a public interest in keeping the 
convictions, rather than going through a lot of litigation and, well, costly 
problems, to be frank. Have you given that issue any consideration? 

Geddis Again, this issue I think comes down to just how widely you think Hamed 
reaches. I am not convinced, following Hamed, that there would be good 
grounds to appeal most uses of non-trespassory videoing. After Hamed, I 
think the Court of Appeal’s ruling in previous cases, like Fraser and Gardiner, 
is still just perfectly good law. I think you could challenge them on the 
judgment of Elias J, but I regard her as being a minority of one on the 
bench on that particular issue. Therefore, I think the actual grounds for an 
appeal don’t exist for most uses of covert video, unless you really do have a 
situation where the police were sticking cameras directly into people’s 
bedrooms for an extended period of time, or actually have trespassed on 
land to put video cameras in places. 

Part of this is—I mean, unfortunately where you’ve got legal disagreement 
it then makes it difficult to know just how big the problem is. If I’m right, 
there actually isn’t that big a problem, and so the issue of retrospectivity I 
don’t think is that pressing. I’m confident enough that I’m right, that there 
won’t be this slew of appeals, and therefore the concern that is being raised 
doesn’t actually exist and therefore the reason to mess with the Supreme 
Court’s judgment, as it were, if I may use that colloquialism, isn’t there. 
That’s as much as I can say, I’m afraid. 
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Bridges Yes, I understand. I suppose you can clarify it by your submission. Even 
you sort of noting what Blanchard and Tipping have said about non-
trespassory covert filming, that that may constitute unreasonable searches. 
But I understand. 

Geddis If I may come in on that. You see, even if this bill passed, as I understand 
it, if a particular use of covert videoing in the past was an unreasonable 
search, as Blanchard and Tipping would have it, then that would still be 
grounds for an appeal. Do you see what I mean? 

Bridges  Yeah, I do. 

Geddis In which case the problem won’t be fixed if you pass this bill. All this bill, I 
think, would fix is where there was trespassory covert filming in the past, 
not where any covert filming in the past was a stand-alone breach of the 
Bill of Rights Act, because, again, as I understand it and as the Attorney-
General in his section 7 report says, those actions will remain. 

Parker I might be exposing my ignorance here, so before I do that can I thank you 
for the consideration you’ve given this. 

Geddis  I’m sorry; I just cannot hear what you’re saying. 

Parker Sorry. Can I first thank you for the analysis that you put into this before 
this even came before Parliament, because I think your analysis of the issue 
has helped a lot of people—me anyway. I’m going to ask a question that 
probably exposes my ignorance. Just taking up this issue of the effect of the 
Supreme Court judgment— If this was someone else’s land that 
surveillance was going to be conducted upon, and there was a warrant to 
search that land, and whilst on there, conducting the search, the police put 
on a surveillance camera, is the act of putting on that camera a trespass, 
even if they’re authorised to be there for a search? 

Geddis  Yes. 

Parker That’s what I thought. So if that’s the case, in terms of the question that 
you’ve just had from Simon, in respect of convictions that have been 
entered as a consequence of surveillance on land where they were there 
legally but they didn’t have the authority—someone else’s land—it would 
have been a trespass to be there for their search and you’re saying that was 
a trespass to put the surveillance device on. Doesn’t that then raise the issue 
as to whether that evidence was illegally obtained and you are reliant upon 
courts exercising their discretion to say “Notwithstanding that illegality, we 
think it should be in.”? 

Geddis  Yes, I accept that. 

Parker So then, to that extent, isn’t Simon right in the question that he was putting 
that there is the potential for a number of cases—the number of which we 
don’t know— 
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Geddis  Yes, quite. 

Parker —to be challenged on the basis that we now know that that evidence was 
illegal? 

Geddis Yes, that’s true. If it is the case that the police have been entering on to land 
with search warrants and leaving video cameras there, in a large number of 
cases, then there is the potential for a large number of appeals. 

Parker And if that’s the case, I would ask you that question again that Simon 
asked, that if that’s the case, is there a case for giving some guidance to the 
courts in the way that perhaps the Law Society suggested this morning. You 
won’t have seen their suggestion, but they’ve suggested that we say 
something like—in fact, I’ll just try and find their submission; I’ve got it 
here—that we should add a section 30A to the Evidence Act, which says 
something like: “In the balancing exercise that’s required under section 30, 
they have to have regard to special circumstances. And then the judges refer 
to special circumstances being a situation in which, at the time the search 
was carried out, there was no lawful means of obtaining a valid warrant to 
carry out that surveillance.” So they’re saying to make it clear to the court 
that that’s one of the things they should take into account when excluding 
that evidence when deciding whether to exclude or include.  

Sir Geoffrey Palmer, just so that you don’t feel alone here, said he would 
prefer there to be no retrospectivity of anything, that if that sort of 
guidance was to be given, he would have less of a problem with that. Would 
you have a view? 

Geddis If that’s what Sir Geoffrey Palmer said, how on earth can I possibly 
disagree? No, I’ve no particular issue with that. If one of the things that the 
court should think about when conducting this balancing exercise is the fact 
that the police were just hamstrung, then that does seem something that 
quite reasonably they could put into the exercise. So, yes, I can accept that. 

Parker  Thanks. 

Borrows Are there any further questions? Thank you very much, Dr Geddis, for 
being available and for your submission. 

Geddis  I appreciate it. Thank you very much. 

New Zealand Police Association 
Greg O’Connor, President 
Bruce Howard 
Luke Mahon 

Borrows Thanks very much for making yourself available at rushed notice. 

O’Connor Thanks, Mr Chairman. 
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Borrows We appreciate that very much. It’s good to see you again. 

O’Connor We were hoping we’d play the first half second—second half first. 

Borrows Yes, sorry about that. 

O’Connor That’s all right. We’ll do our best. 

Borrows Do you have any written submission you want to supply us with? 

O’Connor No, we don’t. Can I introduce Bruce Howard to my left. He’s a member of 
the Police Association but also a detective sergeant on the drug squad in 
Auckland. He is an association member, of course. And Luke Mahon, 
adviser to us here at the Police Association. What I’d planned was just to 
make a couple of preliminary statements, conscious that we are now giving 
evidence before the commissioner.  

 Really concentrating on the accusations that the police knowingly acted 
unlawfully or illegally in engaging in covert surveillance, that’s quite simply 
not the case. The police actually believed the covert surveillance was lawful, 
because simply they’ve never been held until the Supreme Court ruled that 
it was not. Obviously, it is true that the police knew there was no warrant 
available to specifically authorise video surveillance, but on the other hand 
no court had ruled that such a warrant was necessary. Nor, obviously, does 
any such warrant exist, which the committee will be well aware of. In fact, 
on the contrary, past court rulings have upheld the police’s ability to use 
video surveillance, so of course police believed they were acting properly.  

I think it is important to put that to bed, because a lot of the commentary 
around this has been that police—they’ve thrown the words “illegal” and 
“trespass” in together. I think it’s important to understand—and 
particularly with the practitioners have been a little perturbed by that, 
because they always believed they were actually acting well within the law. 
And as my colleague will point out, they’d never really advanced in this area 
at all without the express permission, or certainly without the knowledge, of 
the authorities, whether it be under the 198 warrant or under an 
interception warrant. In other words, the authorities knowing full well what 
they were actually doing at the time.  

Had there been such a warrant, of course, police would have applied for it, 
and police have no problem applying for warrants for searches, 
interceptions. But you can’t apply for what doesn’t exist. We somewhat 
have been using, I suppose, the imagery of one can go and get a licence to 
fish for trout. One applies for the licence and gets the licence. One can’t 
apply for a licence to go and whitebait, because there isn’t such a licence. 
There’s no regime. It doesn’t render whitebaiting illegal. We’re using that as 
perhaps an analogy, which has helped to explain it, certainly, to some that 
I’ve been trying to explain it to over the last few days. 
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Of course, the second claim is that police have been knowingly and illegally 
trespassing when they’ve used that video surveillance; the previous 
submitter talked about that. Again, it’s simply not the case, because while 
police could not apply for a video surveillance warrant—again, because 
there is no such thing—we’ve always known, and police officers have 
always known, that they need permission to trespass on private land. So 
they’ve always known that they actually needed permission to go on, 
whether to place a video device or anything else that we need to go. So 
before placing a camera, police have sought authority to trespass under 198 
of the Summary Proceedings Act—again, as we have heard, the search 
warrant.  

The search warrant applications have spelt out the reasons for the warrant 
and the intention to place the cameras. So police have been upfront with 
the courts in obtaining permission to enter private land. How that may 
manifest itself in applying for an interception warrant: if at the time of the 
first application police haven’t been aware or haven’t intended to use the 
video, but in a renewal—a subsequent, obviously, 30-day renewal—going 
back they’ve always on that second renewal explained to the High Court—
this is for an interception warrant, of course—that they had used the video 
or intended to use the video, even though, of course, as we’ve said, there 
was no authority for the court to authorise that video placement.  

It’s also, again, important—but you’ll have covered it—to make the point 
that not all covert surveillance involves trespass on private land. In fact, the 
vast majority of covert surveillance, which does not involve a trespass—i.e., 
it is conducted from a public place and from other property which police 
have authority to be on, of suspects either in public or coming and going 
from a property. Yet that covert surveillance has also been held by the 
Supreme Court ruling to be unlawful. 

I think it was important just to clarify, particularly with a lot of commentary 
around this, particularly with the retrospectivity and the need for the police 
to have that evidence for those 40 or so cases that have been discussed. It is 
extremely important to understand that police in acting up until 2 
September—and what they believed up until 2 September, were doing so 
with what they believed was, if not the authority, certainly with the sign-off 
and the agreement of either the District Court where the 198 warrant was 
signed or, in fact, the interception warrants in the High Court.  

That’s our submission, Mr Chairman. I think it’s probably easier now to 
take questions from the committee. 

Chauvel Greg, have you had a chance to have a look at, or take some detailed advice 
on, the actual detail of the bill itself as introduced? 

O’Connor I’ve just seen that today.  

Chauvel I wouldn’t worry. We’re all in the same boat. 
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O’Connor No, not really. We’ve looked through it and believe we’re aware of some 
debate that’s taken place earlier today around, I understand, the public—
one aspect of it.  

Chauvel The reason I ask is I think we’ve all sort of come to the position where we 
more or less agree that there’s some fix required as a result of a case. I’ll 
probably get smacked down for trying to summarise the consensus, but the 
question is what now needs to happen. In particular, is this too broad a fix 
to apply to the current situation? I think there are significant concerns 
around that. So I guess I’m interested in your reaction to the proposal that 
we narrow down the bill quite significantly to try to make sure that the 
police still have the powers they need to do their job, but that we provide 
some safeguards around, say, the search and surveillance regime going 
forward until such time as we can get a proper bill into Parliament to sort it 
out. 

O’Connor I suppose, looking at it the other way, is that the cases—you’re talking 
about really the retrospectivity is the cases— 

Chauvel No. We think there’s the situation where there are cases going forward 
where, you know, we accept that— 

O’Connor The 40-odd cases that have been discussed. 

Chauvel Or however many, and we hope we’ll be able to go into the detail of some 
of that a bit later. But let’s start at the back end. There are people already in 
prison. Now, there’s the issue of whether or not you let them now lodge 
appeals and maybe pursue compensation. That’s one situation. Then there’s 
the case of the cameras that are now switched off at the other end of the 
spectrum. How do we allow you to switch those on again? And in the 
middle there are cases before the court now. So those are the sort of three 
categories that we’re trying to grapple with. And in respect of, I think, the 
latter two categories, as I say, we’re keen to ensure that the police have the 
powers so that they can do their job. The reluctance, I think, about just 
signing off on this is a lot of us aren’t satisfied that the law was that clear or 
that satisfactory before Hamed, and we’d rather put some safeguards in 
place until we can apply a permanent fix. So the question is what’s your 
attitude to that direction that I think we’re heading in? 

O’Connor You’re talking about safeguards. I think it’s important to safeguard the 
public, and the fact that video—and I think it’s important— 

Chauvel Two aspects to that. One is, yes, absolutely, make sure you’ve got the 
powers you need to safeguard the public, but also have an accountability 
regime like a warranting regime for the serious stuff. 

O’Connor Well, I think—can I make the point that the video is only ever used for 
extremely serious cases, and the sorts of cases we’re talking about we’re 
talking about people that it is certainly in the public interest that they not be 
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given the opportunity to be freed before courts previously have decided 
that they should be incarcerated.  

Chauvel So you wouldn’t oppose continuing to use it only in the most serious cases? 

O’Connor Well, again, the threshold that is proposed is 5 years, I understand— 

Borrows That was search and surveillance. There isn’t a threshold in this bill. 

O’Connor There isn’t a threshold. The proposed threshold— 

Chauvel That’s one of the problems. We need to have a look at whether or not we 
put thresholds in. 

O’Connor It’s about the best evidence. One thing—I’ve been a police officer for 35 
years and slowly the certainty of the evidence we’ve been able to put before 
juries has diminished. For example, confessions were something that often 
the jury had the advantage of hearing to make up their minds of the guilt or 
otherwise of the defendants on trial. That pretty much has disappeared. It’s 
very rarely now that the jury are availing themselves of the certainty of a 
confession. So it’s important that there be some balance around that, and 
the certainty of video, particularly where you’re balancing the situation 
where you may get defence arguing that the identity of a voice that’s been 
obtained as a result of the voice recording as a result of the interception, 
then that sort of certainty that the juries need to make up their minds, as 
well, will be deprived.  

Again, I know it may be a little bit off point but going back to the 
retrospectivity of that, the juries that have sort of made up their minds 
using and having the advantage often of what is sometimes icing on the 
cake, sometimes a very importance piece of evidence. But certainly that 
certainty that they have when they’re—because these are serious offences, 
they’re sending people away often for what’s going to be quite a long period 
of time, a long period of incarceration. 

Bridges This is part of the CSI-type effect, isn’t it, where juries expect to see and 
have strong video evidence, and if they don’t, they don’t feel that they can 
get to beyond reasonable doubt. 

O’Connor Exactly. I think that’s— 

Chauvel Well, though, you know, it’s not a panacea, is it? 

O’Connor Well, I think the best evidence available. Juries have a tough enough job 
now. I think depriving them of video evidence is to really deprive the 
system. 

Bridges Just talking about—I mean, not getting into any specifics on any case, but 
basically it is your understanding that the cases we’re talking about, the 
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current investigations, where cameras are off, etc., basically are they all drug 
cases? 

O’Connor My understanding is that the majority are, but again I’m aware that police 
advice will be—they’ll be more specific on that. But my understanding is, 
yes, that is the case generally and around serious offenders too. 

Chauvel I’m just not sure we quite got to the bottom of where I was trying to go 
with you, which was if we could find a solution that provided greater clarity 
for when the powers could be exercised and how, would that be something 
that you would have a problem with, really? 

O’Connor Going forward, you’re talking about? 

Chauvel Yes, I’m leaving the retrospective stuff aside for the moment. I’m just 
saying we’ve got the Search and Surveillance Bill, which Parliament didn’t 
progress. If that had gone forward, it would have all been clear. But it 
hasn’t, and we’ll have to do that next time—or something like it. So what 
do we do between now and the next Parliament, dealing with that issue? A 
lot of the submissions have been around: “Well, OK, here are the different 
types of clarifications of power and safeguards all round that could be put 
in.”, and that’s, I think, where we’re going to be doing a lot of the 
discussion after we finish hearing evidence. So I’m just keen to know what 
your attitude is, giving you fair notice that that might be where we’re going 
in our debate. 

O’Connor I think I hear you saying: “Do the police need the ability to use video 
surveillance henceforth?”. The answer absolutely is yes.  

Chauvel And then, in using that, what’s your attitude to the committee trying to put 
in place a relatively clear set of guidelines around when and how to use it, 
pending that, you know, fuller clarification when we get to deal with the 
Search and Surveillance Bill? 

O’Connor Well, given that the more prescription you ever put around these things, the 
more loopholes you create, in my experience, the worst thing would be a 
compromise, because, as you know, bad cases making bad law. But I think 
that—again, my colleague—the ability in putting forward a case to get the 
best evidence, to make that available to a jury or a judge, anything that 
compromises that, I think, would be a compromise by this committee, with 
respect. 

Chauvel So that’s where you don’t want us to go. 

O’Connor Again, experience has shown us that if we try to water—I think what you’re 
talking about is watering it down so we just reach that threshold necessary. 
Well, I think the closer you are to a threshold, the more likely you are to 
come up short of the necessary threshold, whereas I think if you look at the 
broader issue of giving police the ability—Bruce and his colleagues the 
ability—to ensure that they gather the best evidence using the technology 
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available today, may risk in the future a repeat of the situation we have 
today, where we may get a Supreme Court finding that puts us back another 
6, 12, 18 months. 

Chauvel I don’t think I did manage to make it clear, but maybe David will. 

Parker Can I put it another way? You accept that these have always been used in 
association with getting a warrant. 

O’Connor An interception warrant, yes. 

Parker An interception warrant—and you haven’t been able to get a warrant for 
this, because the power hasn’t been there. I think what Charles was trying 
to suggest is if we tidy that up by giving you the ability to get a warrant, that 
would satisfy your need to be able to get a warrant to do these things. 

O’Connor Well, going forward, yes. You know, my colleague—yes. 

Chauvel That’s what I was asking. I obviously wasn’t clear enough about it. 

O’Connor Sorry. I feared that prescription and the compromise that often we’ve seen 
that ends up not quite the fix, so I apologise— 

Parker  You’re more suspicious than a lawyer. 

Chauvel With good cause. 

Borrows Thank you very much. 

New Zealand Police 
Commissioner Peter Marshall 
Deputy Commissioner Mike Bush 
Detective Superintendent Rod Drew 

Borrows I call to the table the New Zealand Police. Welcome, Commissioner 
Marshall and Deputy Commissioner Bush—I don’t think you have 
appeared before this committee before, so, welcome. And Detective 
Superintendent Rod Drew. [Introductions]. Thank you for making yourselves 
available at such short notice. 

I guess I have one question, and the question that has been in front of the 
committee, I guess all day, is how serious are these charges that are pending 
and the investigations? Now, I just want you to be aware of our ability to 
hear evidence in private, and if you feel the need to be able to do that, then 
can you just indicate that to the committee so that we can then clear the 
room and hear that evidence in private. Other than that, the floor is yours, 
and we would like you to make your submission and be available for any 
questions.  
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Marshall Thanks very much, Mr Chairman. I appreciate the chance to be here. I am 
conscious of not going over old ground, but I just thought I would make 
some comments for a couple of minutes, just putting it in perspective from 
a police point of view. Right from the outset, I would like to formally 
introduce Deputy Commissioner Mike Bush, who is responsible for all 
operational policing in New Zealand, and Detective Superintendent Rod 
Drew, who is responsible for the national management of all criminal 
investigations—nationally.  

From the outset I want to make the point that I have been with police since 
1972, and spent most of my time around the Criminal Investigation Branch 
area of policing in this country. During my career I have been posted 
overseas for a lengthy period of time, in Australia, dealing with the federal 
agencies and the State law enforcement agencies there. I was there for 4½ 
years. In 2002 and 2003 I worked with Canadian and United States law 
enforcement agencies, and recently I returned from the Solomon Islands—
4 years over there; most of it as Commissioner of the Royal Solomon 
Islands Police Force. As a consequence I became very familiar with criminal 
activities in and around Melanesia and Polynesia, dealing with fellow 
commissioners in that context.  

I just want to make the point to this committee that covert surveillance is a 
very necessary investigative requirement in relation to many criminal 
investigations, particularly given the sophistication of organised criminal 
groups that are affecting this country, whether they stem from gangs, 
which, as we know in this particular country, have a huge influence in 
relation to criminal activity, or in terms of transnational crime, overseas 
criminal groups entering our domain.  

I also want to reinforce to the committee that there is an increased level of 
organisational sophistication and complexity in terms of the offending in 
relation to criminal activity. What is happening now and what has been 
happening in recent years, compared to 20 years ago, is significantly 
advanced in terms of complexity and sophistication. And these are issues 
that are facing law enforcement authorities all around the world. Without 
covert surveillance capability, the New Zealand Police would be out of sync 
with other reputable law enforcement agencies around the world. It would 
severely impact upon our connectiveness, in terms of joint operations, and 
from our point of view, that is a very serious consequence. We don’t use 
covert surveillance liberally, and it is primarily used for organised crime and 
for serious crime, often with transnational implications, as I mentioned 
before.  

The New Zealand Police has always understood that in the context of 
counter and covert surveillance cameras, it has been operating within the 
law. That has always been our understanding, right up until 2 September. 
What the New Zealand Police requires, above everything else, is some 
absolute clarity in relation to the law, not only for the investigations that 
have been completed or are currently under way but also the ones that are 
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going to be initiated before too long. This will allow us to have confidence 
in terms of what we are doing in relation to the law, and it will also give the 
public absolute confidence in terms of our application about the law. 

Now, I have some details there in relation to the number of prosecutions 
that are currently before the court, and, Mr Chairman, I know they have 
been discussed before, but I am quite happy to go over them again, in 
terms of the number of quantity, if that is helpful to the committee.  

Borrows Yes, and if you’re able to give any indication of seriousness of offences.  

Marshall Most certainly. I am advised that we now have 47 prosecutions before the 
court, involving 229 offenders, where covert surveillance was used. Those 
investigations include allegations of drug dealing, drug manufacturing, 
robbery, kidnapping, drug importations, money-laundering, and other 
serious offending. So they are at the top end, generally speaking, of the 
criminal spectrum. Detective Superintendent Drew can give more specific 
examples, if required.  

We are concerned that covert surveillance gathered during the course of the 
current investigations may be the subject of challenge, in terms of 
admissibility, and the full implications in terms of the potential removal of 
that evidence from the prosecution will not be known until court 
proceedings occur. We have 13 investigations involving 45 offenders which 
have not yet reached the courts, and we are uncertain about the impact of 
the Supreme Court decision. 

Hide  That’s in addition to the 47, sir?  

Borrows That’s correct. We have a further 15 investigations pending, where we have 
not initiated surveillance because of the Supreme Court decision. On 
average we carry out more than 20 operations, deploying on average 47 
cameras each month. More than half of these deployments will be in 
circumstances where we understood surveillance to have been lawful, 
because they are being carried out in a public place.  

The remaining cases fall into two categories. The first is where a covert 
camera was installed, pursuant to a search warrant. The second concerns 
situations where cameras are used to conduct what we call over-the-fence 
surveillance. As a result of the Supreme Court decision we are now clear 
that covert surveillance pursuant to a search warrant is unlawful. The bill 
before this committee addresses that concern. Where police conduct any 
search or surveillance we are cognisant that our actions need to be 
reasonable, and we are also cognisant that our actions will be the subject of 
scrutiny, pursuant to the Bill of Rights Act.  

In summary, I don’t make these submissions lightly. I would not be making 
these submissions if I thought covert cameras in the context of organised 
serious and transnational crime were not absolutely necessary on occasions. 
Simply put, they are often essential.  
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My colleagues look forward to the committee’s recommendations, in terms 
of clarity. That is what we wish at this time, moving forward, and dealing 
with the matters retrospectively, and I am certainly available to answer any 
questions. I am not sure whether I have answered the issue of complexity 
or seriousness, but I wish to reiterate, Mr Chairman, that they are invariably 
at the highest level of criminal offending. Many have resulted in substantial 
periods of imprisonment, ranging from 16 years to life imprisonment, of a 
great range. So they are the highest echelon of the criminal offending. We 
can be more specific in the general sense, without asking anyone leave, 
through your good office, and more than happy to take that further. Thank 
you very much.  

Borrows Rod, do you want to add anything there, as far as that goes? 

Drew I am happy to, if you wish, talk about two or three current operations, but I 
am very aware that they are matters that are before the court.  

Chauvel I’d rather that, if we got into operational detail, we considered doing that in 
either private or secret.  

Borrows We end up in a place where we are sort of in your hands as to how general 
you can be, because we do not want to jeopardise anything in any way.  

Quinn Just as a matter of order. Sorry, you were reading from a document. Is that 
like a formal submission? 

Marshall With respect, they are basically notes I have made, and— 

Quinn  Is it possible to get those stats that you read out in the end? 

Marshall Most certainly, I can arrange for them to be delivered straight away, and 
that can be taken care of.  

Hide Perhaps, Mr Chairman, we should just proceed to questions, and then if the 
committee had a mind to hear evidence in private, it could do it then.  

Borrows Is the committee happy with that? 

Chauvel Commissioner, I suppose it is the same question that I addressed to the 
association. In respect of the ongoing trials and investigations, I think your 
concluding comment was that what you are after is certainty. So a lot of the 
submissions we have already heard are that the bill itself, as currently 
drafted, might not provide that level of certainty, that there is an 
undesirable vagueness around the current level of the law, which is why 
Parliament was to pass the Search and Surveillance Bill to actually put that 
framework in place. So if we are of a mind to accept the urging to put some 
of those sorts of guidelines in place as a temporary fix, motivated by the 
desire to provide that certainty, what would your attitude be?  
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Marshall Very positive. We wish that there is clarity. We don’t the current situation 
to prevail until such time as the legislation is considered next year. We are 
very concerned about forthcoming investigations, our current 
investigations. We want clarity, and we would like the aspects in terms of 
section 198 and the question of the over-the-fence, in inverted commas, 
provisions to be clearly dealt with through this bill, if possible. It gives us a 
way forward.  

Chauvel So if we were to take the bill as its currently drafted and put some more 
guidelines in there, say along the lines of what’s already in the Crimes Act 
on interception warrants, so that there was that—a procedure you are 
already familiar with and quite clear on—would that be something that 
might provide that clarity?  

Marshall Well, I’d be conscious that the interception legislation talks about very 
specific offences over a certain period of imprisonment in terms of— 

Chauvel But say we expanded that out to serious offences and made sure that it 
covered covert video surveillance. Might that be the sort of fix that could 
work in the interim? I am not trying to pin you to just that one.   

Marshall Most certainly. I agree in principle. If I could, with your indulgence, just 
seek some advice from my colleague here. Thank you. In summary, yes, but 
we would like to know a bit more specificity in terms of the detail. But 
whatever we can do as an interim to cover our concerns until such time as 
the formal legislation, that would be wonderful.  

Chauvel Thank you.  

Borrows We’ve heard it said a number of times in respect of commentary around 
this particular issue that the police have been acting illegally and unlawfully, 
and all that sort of stuff. But I want to clarify that the police view up until 2 
September was that you were acting lawfully and within the provisions of 
common law, as the Court of Appeal had laid it clearly over a number of 
cases over a number of years. Is that right?  

Marshall That is absolutely correct, and I want to make the point that at all times the 
police were acting in good faith—totally transparent, being very frank in 
relation to all the affidavits in relation to the various approaches to the 
courts, throughout the High Court, throughout the Court of Appeal, and, 
indeed, on. In fact, with your indulgence, I would like to refer to paragraph 
134 of Justice Blanchard’s commentary, in terms of the recent decision. If 
you don’t mind, Mr Chairman, I will read the paragraph, which I believe 
encapsulates these sentiments.  

Paragraph 134, and I quote from that particular paragraph: “The Court also 
observed that it was not usual police practice to seek search warrants for 
operations in open country. It was not clear to them that any authority was 
required for such operations to be lawful in the open country around 
Ruatoki. Police had sought to obtain the greatest possible statutory 
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authority for what they proposed to do and had always dealt with the 
issuing officer with candour as to the investigative methods they intended 
to employ. There was no basis for impeaching the validity of the search 
warrants on the ground that they were merely a mechanism for providing 
cover for the collateral purpose of covert surveillance. The Court of Appeal 
therefore held that all of the search warrants were valid.”  

There are various other comments throughout the Chief Justice’s remarks. 
For instance, at paragraph 75 she says “I do not think it is proper to infer 
bad faith on the part of the police on the available evidence.” And there are 
other comments as well. So, in summary, we absolutely are of the view that 
we were transparent with all the judicial processes, and as soon as the 
judgment on 2 September occurred, we immediately dealt with the concerns 
of the Supreme Court.  

Bridges One of the criticisms this morning of this entire select committee process is 
that we are legislating in haste, we are moving too quickly, there is no 
urgency, we should be taking our time. I understand clearly all the cameras 
that were on are now off. Is that right?  

Marshall  That’s correct. 

Bridges Can you please paint for us a picture of what that means for the police: 
what is not happening, and potentially what it means down the track for 
you, every day the cameras are off? 

Marshall Well, it is a serious situation in terms of potential evidence being lost. We 
don’t know what we don’t know, in the sense that the cameras are off. It 
does not allow us to produce the best evidence before the court, as the 
investigations develop, and there are issues of public safety. I’ll pass to 
Deputy Commissioner Mike Bush to elaborate on that, but, in summary, it 
is a very serious situation in terms of public safety, public well-being, on a 
raft of criminal investigations.  

Bush As the Commissioner has mentioned, there are at least 13 cases that we 
now have on hold. All 13— 

Chauvel One, three? 

Bush One, three. All are at the very high end of seriousness. I do not want to 
identify the categories, but as I say, they are at the high end of serious. As 
the Commissioner, again, has said, the use of covert surveillance and covert 
techniques is a critical tool for investigators. So, without the ability to 
employ these tactics, the offenders for these top-end crimes may not be 
brought to justice, and that is most definitely a public safety consideration.   

Chauvel We got the judgment out on the 2nd. I think the Solicitor-General told us 
earlier—separately—that as soon as the Crown Law Office realised the 
effect of the Hamed decision, they wrote to the Commissioner, and the 
Commissioner then switched the cameras off. I’m trying to get a sort of 
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idea of time frames here. When did the cameras go off, and assuming we 
can get them switched on again, with satisfactory legislation passing, what 
sort of hiatus are we talking about, and how much of a problem will that 
have been?  

Bush It depends when the go-ahead is given. I mean, it can be done almost 
immediately. They were turned off almost immediately, within— 

Member Hours or days? 

Bush  —hours of— 

Chauvel Of the advice being received.  

Bush  —of the decision or the judgment being passed, and the advice being given.  

Mahuta I’ve got a practical question, and it is on the issuing of warrants to extend to 
video surveillance. Just for my understanding, at what level are warrants 
issued now by the courts? Is it the registrar, or the deputy registrar, or?  

Marshall Invariably we go to a District Court judge, and that is our general practice. I 
know there have been suggestions that we would go to a registrar. I can’t 
rule out that that may have happened in more rural areas in oft-times—I 
don’t know. But as a matter of general course, certainly through my 
personal experience and talking to other senior investigators within the 
Auckland environment and the Wellington environment, they as a matter of 
policy and practice go to a District Court judge, as indeed occurred 
throughout some of the more serious ones we have been discussing.  

Mahuta That’s helpful to know. Then the other question I have, which again is a 
practical one. The bill extends powers to other enforcement agencies like 
customs and fisheries, and I’m just trying to get my head around the extent 
to which they should have exactly the same powers as the police.  

Marshall Certainly we work very closely with those two agencies. There is a 
connectivity, if you like, between organised crime and the work that some 
of the customs operations get involved in, and certainly we are finding that 
with the fisheries environment as well. We certainly want to preserve the 
police position in this regard, and I am not sure whether my colleague has a 
particular view in terms of fisheries.  

Bush  Just to add to that, if an offence is at the high end— 

Mahuta  So, for drugs surveillance with customs.  

Bush OK, so if it’s at the high end, it will be a combined operation. The police 
are always the lead agency.  

Mahuta  Yes. 
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Bridges I don’t want to be overly dramatic about this, but I think it is a very 
important part of public debate on this. Are you telling us that, as we delay 
on this, and the longer we take, are there very real public safety issues and 
indeed lives at risk, by the cameras being off?  

Marshall Certainly I’m aware of public safety issues in relation to significant drug 
investigations which are on hold. I’m also aware of a particular situation 
which involves the safety of community members, and we have been trying 
to identify a particular offender. It is a serious top-end scale offence that is 
likely to be committed. We have turned off the cameras, and we are still 
working very hard on that, but we are somewhat disadvantaged through the 
lack of the camera in that particular situation. So, in answer to your 
question, yes, a most definite risk to public safety; yes, in relation to 
particular matters involving physical harm. That is a very real aspect of 
investigations. 

Hide Just as a citizen and as a member of Parliament, I’ve been quite shocked by 
this case, and I will tell you why I’m shocked. It may be because you’re in it, 
you know, and I’m not, but I’ve been quite shocked that for 20 years 
normal search warrants have been used to set up—and, we hear, in an 
increasing rate—covert surveillance on private property.  

Because my idea of a search warrant is that you turn up and you search for 
stuff and you bugger off. It might be that you come back, but, you know, I 
might come home and there’s a policeman legally in my house. What I 
wouldn’t expect is that under cover of that search warrant, there would be 
left in my house a video camera and surveillance, right? We learn through 
this judgment that in the warrants you didn’t say that this is what you’re up 
to, because there is no mechanism by which you could. So whoever is 
granting the search warrant is granting the search warrant, but under that 
the cameras can be set up. 

I’m astonished, because to me there is a big category difference between 
entering my property to search for something, and entering my property to 
leave a camera for a month or two. I’m astonished that the police, 
particularly when we have a Search and Surveillance Bill sitting in 
Parliament, and the Law Commission’s report, that you thought everything 
was hunky-dory.   

Chauvel But isn’t that the reason for the need for the Search and Surveillance Bill, 
which was the point I was trying to make earlier? 

Hide Yes, but the police are saying that as far as they were concerned up to the 
2nd September there was no problem, and I just find that gobsmacking.  

Marshall I see your point. The first point I want to make is that cameras inside 
houses is the exception rather than the rule. They are mainly in the grounds 
of the properties— 

Hide  Private property. 
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Marshall That’s true. But we have always gone through the District Court judge, and 
in the recent case, the most notorious case we have been discussing in 
general terms over recent weeks, went to the full Court of Appeal, and 
indeed two Supreme Court judges found that the police had not erred. We 
would emphasise that, yes, we would like clarity. We felt that we had a 
common law power. We certainly weren’t stopped by any court processes 
during that time. If we had, we would have immediately taken cognisance 
of that. We were given a judicial blessing, I suppose, in terms of— 

Hide Well, just on the judicial blessing, you drew my attention to paragraph 75, 
the Chief Justice, and you made the point there that Her Honour says “I do 
not think it is proper to infer bad faith on the part of the police on available 
evidence.”, which you quoted approvingly.  

Marshall Yes. 

Hide But then she says “The knowledge of lack of lawful authority meant, 
however, that the impropriety was deliberate.” on the part of the police. 
Then she goes on to say—and, again, this is just reading what the Chief 
Justice says—“It was persevered in for many months, long after it had 
become obvious that the violent seizure of land that police feared was not 
an immediate prospect,”. Over the page, in the same paragraph, she says 
“But the breaches of s 21 were not merely technical or inconsequential 
procedural errors, but ‘flagrant violation of right’, deliberately undertaken.” 
Do you accept that?  

Marshall I accept that the courts looked at all the applications of the police all the 
way through, at High Court level and at the Supreme Court level. But I 
have in my notes from my legal adviser the following comments—it just 
might be helpful; I’m just trying to be helpful: “In her judgment the Chief 
Justice regarded it as a significantly exasperating factor that filmed 
surveillance was undertaken deliberately without legal authority in the 
knowledge that there was no legal investigative technique available to be 
used. This comment relates”—and this is the important point—“to section 
30 of the Evidence Act, where one of the criteria for considering whether 
to admit evidence is whether there were any other investigatory techniques 
not involving any breach of the rights that were known to be available, but 
were not used.” So the commentary, as I’ve got it, is in the context of 
section 30 of the Evidence Act, and that is the background to her 
comments in relation to the police being flagrantly and deliberately going 
down a particular path.   

Hide  Yeah, I get that, but it’s not a good look. 

Marshall Well, again, we went hand on heart to the various courts. The courts 
considered it in detail, including the full Court of Appeal, and they gave us 
no indication that there was anything remiss in that. The other point I 
would like to make is that throughout the Supreme Court judgment, the 
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commentary of the Chief Justice is essentially not aimed at police, as 
opposed to pointing out the lack of clarity in the legislation.  

Hide  Oh no, I agree with that.  

Marshall So I accept your point, but— 

Hide I mean, I feel for you, because my attitude is this. No one doubts, around 
this table—I might not be speaking on Keith Locke’s part—but no one 
doubts around this table the need for covert surveillance. I think we are also 
saying around this table that there needs to be a framework within which it 
is done, and that there is a check and a balance. Everyone is agreed on that.  

The problem is that you haven’t had it. You’ve been doing it for 20 years, 
and my amazement is that you haven’t been knocking on the Government 
executive’s door to say “Initiate the legislation, to secure what we’re actually 
doing, to provide the clarity, to provide the mechanism”, because, to be 
frank, a man in the street can see the search warrant doesn’t give you 
authority, no matter what the courts might try and say, to leave covert 
surveillance.  
 
Now we are in the ridiculous position where, because you haven’t had the 
legislative framework, you are urging Parliament to rush through 
retrospective legislation, which gives you wide-ranging powers that actually 
you don’t have at the moment, to overturn a Supreme Court decision and 
say they’re wrong and the Court of Appeal is right, and to remove a defence 
from people facing criminal charges that, if Parliament didn’t act, they’d 
otherwise have, retrospectively. So it is a big call, and I am just amazed, 
with your resources, that you weren’t knocking on the door of the Minister 
and the Attorney-General and saying “Give us the tools.” Did you ever do 
that?  

Marshall Not to my knowledge, but I will take advice from my deputy and others. 
But I want to make the point that all the way through this process, and 
other processes over the last 15 years or so, we have had Crown solicitors’ 
advice, we have had advice from courts, and I am not sure whether it is up 
to the police to actually bang on the door of the legislators and say that we 
need this to be rectified. 

Hide Well, let me read you paragraph 47, sir. “The warrants obtained by the 
police under s 198 of the Summary Proceedings Act … did not in their 
terms purport to seek authority to carry out such filming, although the 
affidavit evidence”—which I have now read—“supplied to the issuing 
judicial officer indicated the police intended to undertake secret filming.” 
Sorry, this is the bit that I read. “Indeed, the police officer in charge of the 
inquiry gave evidence in the High Court pre-trial proceedings that his 
understanding was that s 198 did not provide authority for the filming.” I 
accept that he was relying on the fact that it was OK, but he was fully aware 
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that he couldn’t seek authority to do what they were about to do, which, 
again, I find astonishing. 

Marshall Well, the High Court on that occasion allowed the evidence, and it was 
reviewed by the full bench of the Supreme Court shortly thereafter, who 
saw no problem with the approach taken by police. If there had been a 
signal from the courts throughout that process, then we would have 
certainly considered options. 

Hide But we’ve got the signal now, and what you are recommending that we do 
is overturn the signal. 

Parker Can I have a supp on this? Can I just sort of come to your defence here? I 
think we heard earlier in the day from one of the earlier submitters or one 
of the advisers, I forget which, to say that until the time of the decision—
according to the Supreme Court, wrong—but until then what you thought 
was that in the absence of any power covering this there was an underlying 
common law power to do what wasn’t provided for so long as it wasn’t 
prohibited? 

Marshall That’s exactly right. Under no circumstances did we think we were acting 
without the authority of the courts. We acted in good faith throughout that 
process and, as I mentioned earlier on, the common law authority which we 
thought up until the 2nd September we had the authority of the courts. 

Parker And you can correct me if I am wrong but my recollection is—and you 
might remember this, Chester—do we have a submission from the police 
on the Search and Surveillance Bill? 

Chauvel I think you had comment from the police to the advisers, so— 

Borrows On search and surveillance, which actually tidies up the powers. 

Marshall Perhaps if I could just add the point, perhaps with the disadvantage of 
being overseas recently, but my deputy has made the very astute point that 
we have actually made a number of submissions to the future Search and 
Surveillance Bill, and we have been very robust in putting our stance 
forward. That’s the timeliness of it. 

Borrows I think it is fair, too, to say that not only did you think you weren’t breaking 
any law but you had every right to believe that it was settled law that had 
been tested on many occasions over the last 15 years and you knew what 
the law was. So I am probably restating what David said. 

Chauvel I think where we’ve got to is back to the beginning. We’ve gone all around 
the houses on what the law was. We all agree that there should be a law and 
that the next Parliament needs to get on with what this one didn’t. What we 
need to work out is what the extent of the fix is for the interim situation. 
It’s why I asked you earlier whether you would welcome as much clarity as 
we can give. I think we have heard your attitude, and I welcome it. 
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Marshall Yes. Thank you. 

Borrows Unless there are any further questions, I would just say thank you very 
much for being available at such short notice and for the submissions you 
made. 

Marshall Thank you, Mr Chairman, and I will get those statistics. Time frame wise, 
would tomorrow morning be palatable? 

Borrows Tomorrow morning will be fine. Thank you. 

 

New Zealand Council of Trade Unions 
Peter Cranny 

Borrows Thanks everybody for being here, and we recognise that this is a very 
truncated select committee process. Bearing in mind that that’s unusual we 
want to be able to give people as much ability to engage. Parliament has 
only given us until Monday to report back, and so as a committee we’re 
wanting to make sure that we can cast our net as widely as possible. And so 
we have sought submissions from a number of organisations including the 
Criminal Bar Association, the Law Commission, the New Zealand Bar 
Association, the Law Society, the Legislation Advisory Committee, the New 
Zealand Council for Civil Liberties, we’re heard from Andrew Geddis this 
afternoon, from the Police, and from the Police Association. 

What we’ve done, as you know, and I guess the reason why you were able 
to find yourself here, is to open up to the public to come and register 
between 7 and 8 with a view to having hearings no longer than 10 o’clock. 
But we need to be able to be fair with our time as well. So what we intend 
to do, anyway, at least as we start the evening—if 100 more people come 
through the door we may have to change the rules slightly because of time. 
But we’ll start by giving submitters 10 minutes, especially if they’re 
representative of an organisation, or we’ve seen some degree of expertise in 
the field. So, the first person to register was Peter—and I’m trying to read 
the writing here—is it Cranny, from NZCTU. If you could come to the 
table. Thank you for being here. So we’re happy for you to give your 
submission now. Thank you. 

Cranny  I’m hoping that you’ve got a copy of it on your screen— 

Borrows On our screen? 

Clerk of C If members refresh, we did get some submissions at the last minute that 
we’ve put in the system so hopefully they will appear on the portal. 

Cranny It’s all been a bit rushed. I don’t intend to bang on for too long, and you’ll 
probably appreciate that. I’m not quite sure what points that I’m going to 
make that you’ve already had made to you today. I would be particularly 
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interested to know what the Law Commission has said, but I won’t ask you 
to make a submission to me about it. 

The union—the New Zealand Council of Trade Unions—is the biggest 
democratic organisation in New Zealand, in terms of numbers. I don’t 
actually have the figures with me because this is done in a great rush, but 
it’s something about 300,000 members. They recognise organised labour 
right throughout New Zealand. They’re strongly opposed to the bill, and 
also opposed to having it dealt with by urgency. And they consider that 
matters as important as this one cannot properly be dealt with in an urgent 
manner.  

The next submission we want to make is that there’s a danger in all of these 
things of an over-reaction by both the executive and Parliament. A panic 
stations approach to some occurrence such as the Supreme Court 
decision—in this case the Hamed decision and other cases, different things. 
There’s a tendency in the bureaucracy to panic and to tell you things which 
are not quite correct, in the CTU submission. And the Government and 
Parliament both need to take particular care not to place themselves in the 
position of following incorrect advice. The tail should not be wagging the 
dog. And I was in Parliament last night to hear a debate about the sleepover 
issue—another issue—and I heard the Minister being questioned about 
exactly what is the issue, how many cases are involved in this, and so on. 
There doesn’t seem to be any answer to that question yet, as far as I can 
see.  

The bill, as I understand it, and as the CTU understands it, is that for the 
period, for the whole period prior to the proposed Act coming in to 
force—that is going back indefinitely into time—and for a year after it 
comes in to force, the CTU understands that the bill renders lawful covert 
camera surveillance which would otherwise be unlawful. Including the 
positioning, installing, and maintenance, and removal of these cameras. 
That’s the effect of the bill. And it also provides that the use of such covert 
video camera surveillance does not of itself make a search unreasonable. 
And, as far as I can read the bill, and I’d like to be corrected on this, it 
applies to surveillance by anybody. Any State function. 

Chauvel You picked up on a point that it took us until late today to realise. And I 
see at paragraph 10 of your submission where you specifically mention the 
SIS, which, you know, I think is a point well made. And, as I say, one that it 
took us much longer to get to. 

Cranny Yes, and it’s not just a police bill. Any other outfit of the State which is 
allowed to, or which has conducted surveillance, is covered by this bill and 
rendered lawful. Now, the difficulty with taking such a broad-brush 
approach—a broad-brush definitional approach—is you don’t really know 
what you are legalising. You don’t know precisely what particular act, 
because nobody knows about the surveillance, you don’t know precisely 
what it is that you have conferred legality upon by taking a broad-brush 
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approach. And I think this broad point has been made by the Law Society 
submission, which is one of the ones I have read, which says you’ve taken a 
broad-brush definitional approach to this issue without any limitations or 
appropriate proportional restraints on it. Now, it may well be—although I 
don’t necessarily agree with it—that there could be a circumstance where 
this kind of thing might be justified. But to say that all State surveillance 
going back to time immemorial, and continuing for another year, all State 
camera surveillance, is now rendered lawful is simply going over the top. 
And it’s a nice simple bill. It’s a nice quick bill, it only took someone 5 
minutes to write it, but it’s the wrong way to deal with important human 
rights issues. And I’ve said, as has been pointed out, that—and I’ve only 
picked out one example, and that’s the SIS—this bill seems to legalise any 
illegal surveillance by the SIS going right back. In fact, that’s what it does 
do in the way it’s currently worded. 

The NZCTU endorses the comment made in the Law Society submission 
that the purpose section of the bill, which talks about upholding the 
lawfulness of certain surveillance activities which were lawful prior to the 
Supreme Court decision, is a misrepresentation. These things were never 
lawful prior to the Hamed decision, this kind of surveillance. And if you 
want authority for that you’ve been referred to it, as I understand it, by the 
Law Society which has referred to a Law Commission publication called 
Search and Surveillance Powers, and I’ve set out in paragraph 8 of my 
submission. That clearly accurately summarises the law, that document, and 
confirms that this Hamed case does not establish a significant new legal 
point. It is, to a large extent, declaratory of what the Law Commission 
thought the law was, as long ago as 2007. 

The CTU—the New Zealand Council of Trade Unions—says, and I’ve 
made the point at paragraph 11, the concept of surveillance in New 
Zealand has almost always been targeted the wrong way. And unions have 
been subject to surveillance, going right back to the 1970s when, in fact, it 
is unions and others who have been the targets of terrorist activities and not 
the perpetrator of them. 

And the last point I want to make is at paragraph 12, and you’re about to 
hear from Mr Tony Ellis, who’s actually here in the public gallery, who’s a 
recognised expert in human rights. And when I say a recognised expert he 
would be, if not the top, one of the two or three top, New Zealand legal 
experts on the issue of international human rights in this issue. So he can go 
in to this in more detail. But the short point is that there needs to be 
rationality and reasonableness about this. As everybody, as every criminal 
lawyer knows, very few criminal convictions are going to turn solely on 
video evidence. And this Hamed case was very unusual in that regard. And 
that simply reflects the fact that the police case against the people who were 
discharged was very weak—it was based on a few grainy video clips. Most 
cases, if there is video evidence, it is not on its own anywhere near 
sufficient to convict anybody and there is other evidence. And it’s not the 
end of the world if someone that would otherwise have been convicted on 
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illegal evidence is not convicted. People get convicted or not convicted in 
this country for all sorts of different reasons without evidence. And it’s 
important to try to bring this back into perspective. 

So of the guidance that’s been given, I think, to Parliament and the 
legislature by the bureaucracy has been panic driven. And it is simply not 
rational. And we would strongly urge the Parliament to remember—and the 
executive to remember—that almost every occasion in New Zealand’s 
history where retrospective legislation has been brought in to force the 
person, or the Government, that brought it in has regretted it and wished 
they had never done it. And what we’re saying—we’re happy to participate 
in the further constructive debate, but we don’t think it’s right that here we 
are on a, you know, twenty past seven—having written the submission at 2 
o’clock, or 3 o’clock in the afternoon, that here we are debating an 
important human rights issue which will effect this whole country or could 
effect this whole country, in this way. 

  I hope I’m within my 10 minutes, and I welcome any questions. 

Borrows You’ve done very well, thank you. Got a couple of minutes left for 
questions. I’m going to stick pretty closely to time because it’s important 
that we’re fair here. Did anyone have questions at all? 

Chauvel Does the CTU accept that there is any case for any sort of legislation here? 
For example, in respect of clarifying, what I agree with you is an 
unsatisfactory state of affairs concerning police powers to search and 
surveil. The problem we have, it seems to me, or one of the problems we 
have, is that Parliament has failed to deal with the Search and Surveillance 
Bill which would have, whether you like the regime or not, put in place a 
regime that would have provided greater clarity than exists now. And one 
of the questions that face us is should we recommend amendments to the 
bill that provide some form of temporary regime, over and above the—oh, 
no, I won’t say that—temporary regime, designed to try to confer some 
clarity, but also provide some safeguards in the interim, or is the position 
that we should just do nothing? 

Cranny Well, I think that there are two parts to that. One is the retrospective 
issue— 

Chauvel I’m not talking about any retrospective— 

Cranny So, leaving that,  we don’t agree with anything with the retrospective thing. 
In terms of whether there should be some temporary measures, the CTU 
hasn’t really considered that except that it thinks that there’s no real need 
for it, because this is panic driven. If somebody can convince us, yes, there 
is good reason why you could have some temporary measure— 

Chauvel Well, I suppose it arises out of your submission that you say the law was 
not clear prior to Hamed, and— 
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Cranny  I’m saying it was clear prior to Hamed. 

Chauvel You’re saying that it was absolutely clear that what was done was unlawful? 

Cranny According to the Law Society submission, which I have partly snaffled at 
paragraph 8 of my submission, if you go back to that Law Society 
submission the Law Society is saying that it was quite clear all the way 
through that this behaviour was unlawful. 

Quinn  Well, I mean, that’s not quite true. I mean if you— 

Cranny  The Law Society submission? 

Quinn No, no. It basically says that it’s a case-by-case assessment, and you know, 
because it goes on—you quote clause 8, but it then carries on for another 
four or five paragraphs about bringing qualification around the fact that 
where you really had it is on a case-by-case basis. 

Cranny  That’s the way the law works. 

Quinn  Yes.  

Cranny The question I was addressing is whether it was illegal in the first place. 
And then— 

Borrows I guess it’s fair to say that— 

Cranny —it’s a balancing exercise. And that’s what that thing is saying. But the 
question of the illegality of the evidence has always been established 
according to the Law Society.  

Quinn  No it’s not. 

Borrows I guess the point is that having sat through all these submissions this 
afternoon, Peter—and they’ll all be tabled and released so you’ll be able to 
read them, albeit it’ll be after the fact; they’re up now I think, aren’t they? 
We haven’t tabled and released them yet? 

Clerk of C We’re going to table and release tomorrow when we get them all. Only the 
ones from today are up. 

Borrow But there are a number of submitters, and some of them weren’t happy 
with the legislation, but they did accept that there had a series of cases on 
which they didn’t necessarily agree with the Law Society in terms of the 
illegality, but they accepted that there are a number of different cases that 
had, over a number of years, which had found that it was an accepted 
practice and that the decision about the acceptance of that evidence was on 
a case-by-case basis. 

Cranny Well, I’ve only seen the Law Society one, and my reading of it is that while 
you’re right that illegal evidence can be admitted in a court, which I think is 
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right, and it’s a balancing exercise on a case-by-case basis, I think the 
question of the illegality of evidence which was obtained through trespass is 
separate. That’s my— 

Borrows I’m going to have to call it. Having sworn that I would stick to time I’ve 
now gone over. So— 

Cranny  That’s all right. Mr Ellis will know more about this than me. 

Borrows I don’t know. You’ve done very well and we certainly thank you for your 
submission which is very clear, and we appreciate the time that you’ve put 
in to it, were able to dedicate to it. 

Cranny  Thank you Mr Chair. 

Tony Ellis 

Borrows So, yes, we’ll ask Tony Ellis to come to the table please. And, I’m sorry, I 
should have for the benefit for those in the room anyway just introduce the 
committee as we are at the moment [Introductions] So, welcome, Mr Ellis. 
Thank you for being here. 

Ellis Yes, thank you, Mr Chairman. It’s a bit of a rush, and I see I’ve made a 
mistake in paragraph 16, which we’ll deal with when we get to it. I’ve only 
written this submission from the aspect of international human rights law, 
assuming that everybody else is going to have covered things that you’ve 
going to hear 20 times. I hope you’re only going to hear this once. I asked a 
simple question. Is this legislation permissible in a free and democratic 
society, and conclude no. Well, if it isn’t, what sort of state are we? A 
totalitarian or fascist state? And refer to four judgments of the European 
Court of Human Rights and one of the Inter-American Court of Human 
Rights, all to the effect that Governments can’t use arbitrary power to 
change the playing field once the game has started. And this is essentially 
what is happening here. This is called legislative legerdemain. And it results 
in an inequality. The Government is a party because the police are part of 
the executive branch. And you just can’t change the rules once these things 
have started. 

Bridges  What did you call it, Tony? 

Ellis  Legerdemain. 

Bridges  Legerdemain? 

Ellis Yes, it’s on paragraph 7 of my case, taken from a Greek case in the 
European Court of Human Rights. 

Bridges  Right. 
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Ellis It relates to fair trial. You can’t change the rules once you’ve started. And 
Professor Shelton, the leading commentator, she says: “In a government of 
laws, the existence of the government will be imperilled if its fails to 
observe the law scrupulously. …For good or ill, it teaches the whole people 
by its example. Crime is contagious. If the government becomes a 
lawbreaker, it breeds contempt for law; it invites every man to become a 
law unto himself; it invites anarchy.” And that is what this Government—
and I don’t do this as any party political way; as you’ll see if you’ve read my 
submission I criticise the last lot too for doing the same sort of thing—but 
this simply isn’t right. You can’t reverse a case and overcome the very rule 
of law that you’re supposed to be protecting. This gives an atmosphere of 
impunity, and governments can do anything, and never mind the law. The 
Government has created an unlevel playing field, it’s rigged the playing 
field. 

Now, Dr Richard Worth, who you will remember and whatever else you 
might think of him, had a good grasp of constitutional principle— 

Chauvel Very good select committee chair. 

Ellis I had respect for him on those issues. In another piece of retrospective 
legislation, when he was the National Party spokesman on justice. It actually 
might have been 2008—I’m sorry, it was a rush. I did this at 4. And he said 
there: “The Government has plunged Parliament in to urgency in order to 
cross a very clear constitutional threshold that it should never cross.” That 
is constitutionally reprehensible. And that is quite right. A very firm 
National Party principle, a proposition of some importance. And this 
legislation is even worse than that one because at least in that one the 
Government was reversing the Court of Appeal decision which hadn’t been 
made yet as I tried to argue it. So this particular piece of legislation is even 
more constitutionally reprehensible than that was. And it’s ironic, as I say, 
that the Labour Party were prepared to put that piece of legislation in. 

What should happen here is this should transcend party politics. One 
should respect constitutional problems, not take cheap political shots at it 
because it demeans the whole of Parliament. One side does it, next 
Government comes in and does it. It’s no good. You should be above that. 
And unfortunately you’re not. This tramples on the rule of law, civil liberty, 
and justice itself. 

In respect of our New Zealand international obligations, I’ve set out part of 
article 15 of the International Covenant on Civil and Political Rights. Really, 
what’s happening is one is creating a crime that wasn’t a crime when it was 
committed and that’s reprehensible in international human—in human 
rights terms. This is ill-considered, rushed legislation. Take time when you 
want to deal with matters of such importance. 



UNCORRECTED TRANSCRIPTS OF HEARINGS OF EVIDENCE  

90 

And I also say I think it’s discriminatory, in breach of the covenant, because 
you’re creating a status of one small group of people where the law only 
applies to them retrospectively. That shouldn’t happen either. 

This legislation should be internationally challenged. I’ve done that with 
some success three times before. I’m going to welcome the opportunity of 
challenging this legislation when it’s passed, too. You should stand up and 
be counted and reject this piece of legislation. 

Do it orderly and properly. What is the rush? If the All Blacks lose the 
World Cup, in the next day are we going to have the Minister stand up and 
say we want retrospective legislation saying we won? Well, that is stupid— 

Bridges  It’d be popular. 

Ellis  —and so is this. Yes it would be— 

Chauvel Don’t give them ideas. 

Ellis —but it would make you look the jerks you would think, and you would 
deserve to be. If that holds Parliament in contempt then Parliament 
deserves to be held in contempt for bringing pieces of legislation, passing 
pieces of legislation, if what you’re doing is reprehensible. Thank you. 

Bridges Just briefly, look I think we actually take your point to some extent, but 
what about—you said, you know, with the Greek word you used— 

Ellis  Legerdemain. 

Bridges  That’s right, that’s very good. 

Chauvel It’s not Greek, Simon, but we’ll explain it to you later. 

Bridges I thought he said it was Greek. It’s all Greek to me. You’ve said, you know, 
look, Parliament shouldn’t change the rules of the game part-way through. 
What about the situation—and you might quibble with my characterisation, 
but just run with what I say—where people have been convicted under a 
set of decisions and a situation where everyone thought that the law was a 
certain way. They’ve actually been convicted. Now the rules aren’t changed 
part-way through, the rules are actually changed rightly or wrongly—let’s 
agree rightly by the Supreme Court—after the game is already over. So, isn’t 
in that instance, isn’t there quite a good argument to actually go back and 
retrospectively secure those convictions? 

Ellis  I don’t think that would pass first-year law— 

Bridges  But why not? 

Ellis —would it? I mean that is just absolute nonsense. You are not convicted 
until all your appeals have been dealt with. And if the top court say it’s 
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wrong, then it’s wrong. And that’s what happened here. You know, that’s 
just—you wouldn’t—I don’t know how you pass Laws 101, Simon. 

Bridges But that’s—I mean, it’s the rules of the game. It’s the rules of the game that 
have changed, it’s not the substance of the conviction. There’s no point—I 
understand that. 

Borrows Well, thank you very much, Mr Ellis. 

I should ask is there anybody in the room who wants to speak in favour of 
the bill? Those who’re left, how many want to speak? OK, do you want to 
all pull up a chair and enter into discussion for a while? Are you happy with 
that? OK, come forward. 

Jim Whitman 

Whitman I have something to say. 

Borrows Yes. 

Whitman Can I say it? 

Borrows Yes. Sorry, I don’t want to put anyone on the spot here. We just wondered 
whether people would be happier if we came together and then had a 
round-table discussion for an extended period of time, or do you want to 
make your submissions individually? 

Whitman I have a couple of things I’d like to say. I’d also be glad of the offer of a 
chance to talk— 

Borrows OK, Jim, why don’t you start, then we’ll get each to speak, and then maybe 
we can have a sort of round-table discussion. 

Whitman Certainly. I think it’s worth a group discussion. 

Borrows Jim Whitman doesn’t have a written submission. He’s going to speak. 

Whitman I have worked in privacy and technology for the Privacy Commissioner for 
about 4 or 5 years. I don’t work there any longer, but I certainly—I guess I 
do feel, so I’m going to draw a little bit on the experience during that 
period of time. During that time I worked with the police and the police 
privacy officer and also visited various police public surveillance 
installations and also transport installations. And though I understand that 
this is a case about the use of not mass surveillance but surveillance 
deliberately used in specific places, it’s part of what I want to say about the 
question of technology, none the less, to look at that. And it is about the 
technology, and also the relationship between the police—the State—and 
the rest of society. And the situation we’re in now, which has some specific 
legal questions around it, but which you can also say it’s a point—possibly 
one of many, past and future—where questions about privacy and how we 
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live, intrusion, trespass, and all of those sorts of issues come up. So it’s 
from a technology perspective, if you like—a social and a technology 
perspective. I’m not a lawyer. That’s the introduction. 

There were three ideas that came from considering technology and its use 
over the period I was with the Privacy Commissioner. They don’t belong to 
them, obviously, and I’m not speaking for them. There are three ideas: 
creep, the idea of a silver bullet, and the idea of convergence, and in this 
particular case convergence when boundaries start to break down.  

Creep happens when you have a technology that you have a clear 
understanding of, with a specific purpose and a specific role that’s put into 
place to do a particular job. Creep happens from various pressures—
economic, and boys with toys, if you like, as well—and its use becomes 
ubiquitous and indiscriminate. It’s sold, it’s promoted and used uncritically.  

The silver bullet is a technology that’s used as an answer in itself. It’s 
often—silver bullet—in quite a complicated situation in which there are 
lots of other ways of using it, particularly video, for instance. Questions 
about its value as evidence are continuously cropping up. For me, just to 
anticipate my conclusion, if you like, I rather feel that we’re actually selling 
our constitutional rights down the river for a trinket, which is something 
that is mere technology when it comes down to it, and the pressures to use 
it.  

And then convergence. Though it’s been used in a number of situations, 
I’m going to say that it’s a question here of boundaries breaking down. 
There are many information collection technologies that now straddle the 
public and private spheres of our lives. What I believe is happening is that a 
sort of ubiquitous public use of video is weakening our reactions to its use 
in our private lives. If nothing’s private, as generally more and more people 
are saying, then who cares if the silver bullet of video surveillance creeps 
from uncontrolled public use, use by virtually anybody, if it creeps into the 
activities of the police, and the attitudes associated with it, into police 
practice? I believe the Supreme Court ruled on our constitutional and 
human rights. That’s, for me, the legal position. 

Parker Can I first say that I actually agree with you, and I quite like the obiter 
statements from Sian Elias in the decision that there’s a need for New 
Zealand society—and perhaps under the Bill of Rights Act if the Parliament 
doesn’t get around to doing it—to look at whether we should be free from 
inappropriate intrusions, whether it’s by the State, or some busybody, or 
Ian Wishart, or just our next-door neighbour. I agree with that, as a general 
proposition: that we need to have regulatory controls of snooping not just 
by the State but by private people.  

But can I just put to you that there is a case for some powers of the police. 
You wouldn’t have been here earlier today, but we heard evidence from the 
police today that some pretty pernicious drug dealers in New Zealand, bad 
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drug dealers, are now so sophisticated that they never speak, they write 
things on a video board, and the only way that the police can get evidence 
of that serious drug crime is effectively through video surveillance. I think 
most people in Parliament are convinced that there are occasions when the 
police need the power to use video surveillance, and that’s an example that 
I just gave, because otherwise those people who are peddling P and things 
will never be brought to justice. That’s what they were saying.  

So somewhere there is a need to have a prospective power for the police 
that needs to be there, but it needs to be more constrained than is proposed 
in this bill—according to my view, anyway. I just would ask you to consider 
whether you would agree that in respect of at least that very specific 
example that I gave there is a need for the police to have that power 
sometimes. 

Whitman With respect, if you hadn’t interrupted me, I would have— 

Parker  I’m sorry, I thought you had finished. 

Borrows Can I just tell you that you’ve got 2 more minutes. 

Whitman I don’t have a problem with the police using video surveillance. The point 
I’m making is that the standards that they operate in practice are the 
standards, and pretty poor ones—or can be—that are in use in general 
society. And I believe that when the Supreme Court sort of dismissed some 
of the _______, from my limited understanding, and said that really you 
haven’t reached the threshold to use video surveillance in the way in which 
you did, then I believe that that is the basic principle that’s under attack by 
a general culture of the use of video surveillance that is creeping into police 
practice. It’s breaking the boundaries down, and because we don’t chase 
someone they run for as long as they did do under a law that discriminates 
already about correct use of video surveillance. They ran and nobody 
corrected them. And I think it’s the lawmakers, if you like, to interrupt the 
process of the march of technology and the march of its economic use as 
well. So that’s my point. 

Borrows OK, thank you. I think it’s pertinent to point out now that, of course, there 
is a piece of legislation that’s in the form of a bill and hasn’t been before the 
House yet, the Search and Surveillance Bill, which was taken over a long 
period of time and put together over about 10 years’ worth of work. This is 
admittedly a patch-up that would last a maximum of 12 months—it could 
be as short as 6 months—so we need to see that in context of what we’re 
doing here and the process we’re using. But the points that you’ve made 
have been made by others today. You’ve made them very succinctly and 
very eloquently, so thanks very much for that.  

Lucy Bailey 

Bailey I just want to say first that I’ve never made a public submission before and 
I’m quite nervous, so I apologise in advance if I might be a little incoherent 
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at times. But I’ve come today because— I should just say firstly that I am 
related to the Baileys involved in the Operation Eight: my sister and my 
two brothers. But I’ve come here today to talk about third-party rights in 
relation to this bill. I’m not sure if anyone else has spoken about that. That 
is what has affected me personally in this case, and many other people in 
my family and flatmates and other people—friends, old people involved in 
this. Sorry, it does actually quite upset me because it has been many years 
that this has been happening to me.  

Borrows That’s OK. Just take your time.  

Bailey I don’t think that people understand the stress that being surveilled puts 
you under. When you are a third party, the feeling that somebody might be 
watching you or listening to your conversations is a real violation of your 
right to privacy, and of my rights under section 21 of the New Zealand Bill 
of Rights Act. I do feel that that constitutes an unreasonable search.  

In relation to this bill, in particular, it would be the video surveillance on a 
private property. That would be, say, my sister’s house, or my brother’s 
house it could have been, or the flatmates of my brother, who I know had a 
really difficult time under this. Their rights are being violated by this. 
Someone is watching you in your home, looking at what you’re doing. And 
this could happen to anybody. It could happen to your kids if they’ve got a 
flatmate and, unknown to them or to you or to anyone—because it will not 
be known to you—that right for their privacy is taken away because of 
someone they happen to live with, someone they happen to know. I really 
think that that’s not being considered in this case, and we’re not being given 
the time to take that into consideration. As far as I understand it, even with 
the search and surveillance bill, there is going to be no requirement for the 
police to inform the judge of the potential impact on the privacy rights of 
third parties, and there’s no obligation for the judge deciding whether to 
grant the surveillance warrant to take any of these issues into account. Any 
of us could be third party. I know some people would say “Well, it’s my 
sister or my brother who violated those rights.”, but the State has an 
obligation to take my rights into account, to take the rights of third parties 
into account. I just don’t feel that that’s even being considered. 

Borrows So can I just ask you a question, then? Do I take it, then, that you accept for 
people who are identified as primary offenders, you don’t have a problem 
with video surveillance, as long as there are the requisite search warrants 
and hurdles that are jumped over? If that is your position, how would you 
ever be able to exempt third parties from being surveilled? Because, for 
instance, if you’ve got a warrant to surveil electronically into someone’s 
backyard or into someone’s house legitimately, you can’t have any vetting 
on who else comes into that house at the invitation of those primary 
suspects, can you? 

Bailey  I guess I do have a problem with there being video surveillance. 
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Borrows At all? 

Bailey No, but within a private property, like within a private residence, because 
within that private residence those people who are not suspects have that 
right to their privacy in their own home. From outside, I think, if the 
neighbour can see you—OK. Well, you have a reasonable expectation that 
perhaps someone else might see you. 

Borrows So if you park Operation Eight to one side—and we’re talking about 
surveillance for methamphetamine manufacture, distribution, importation, 
and sale—wouldn’t anyone who was involved in any of those activities then 
just do it in a private home because they would be exempt under the law, 
and get around it? 

Bailey  But a lot of that is happening anyway.  

Borrows Which is why the authorities would say they need to have the ability to use 
video surveillance in private property with the requisite warrants. 

Bailey And what I say to those is—I don’t have the legal background; I don’t have 
the understanding to know these issues—I feel that these rights aren’t even 
being considered. So I think that people who do know more about it, which 
is not me, need to at least consider those rights. They need to be discussed, 
and under this bill there isn’t enough time being given. And to even 
suspend those rights for 1 year seems to me too long. 

Mahuta Can I ask maybe a supplementary to that? Because I’m a layperson, too; I 
don’t have a legal background. I think the issues you’ve raised around 
surveillance in the home and being mindful of third parties just is 
something I’d like to pursue a bit more. Just so I’m clear, for outside 
surveillance of the primary suspect, that’s fine? 

Bailey  I don’t really think it’s fine, personally, but I can understand the need for it.  

Mahuta Right. For outside surveillance of third parties who come into contact with 
the primary suspect, what’s your specific view on that? 

Bailey Well, if it’s in a public place, then I think your expectation of privacy is 
lowered anyway. So I may not agree with it but I think it’s understandable. 
That’s what my position would be, yes. 

Mahuta So if a warrant is issued for surveillance inside a home, not on a property—
inside? 

Bailey Even, I guess, in a private property where you would not expect other 
people to see you who are not allowed on to that private property, who may 
not have been given permission to be there.  

Mahuta So in places that would be visible just by looking over the fence or 
something? 
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Bailey Yes, I mean, if you can look over the fence—if your neighbour can look 
out the window and see you, then, OK, I guess— 

Mahuta OK. So if we just move to the inside the home situation— If ever there was 
a warrant to search inside the home of a primary suspect, and on that 
warrant it was specific that video surveillance was a part of that search 
warrant, what’s your view of that for the primary suspect? 

Bailey My view would be that it would have to be something really important that 
involved removing my right as a third party—it’s a privacy issue. 

Mahuta  So a very high threshold? 

Bailey Yes, a very high threshold, unless the technology, which doesn’t seem to 
exist at the moment, can distinguish between which people are involved 
and what exactly is going on, and only record or only search the prime 
suspect; the technology does not exist. 

Mahuta So in the same instance, a search warrant issued stating specifically that 
video surveillance in the home with a high threshold and designating—well, 
noting on the search warrant—third-party interests that may be impacted 
on that: should that be set out on the search warrant? That’s probably the 
question I’m—? 

Bailey Yes, they need to be considered, I think—in each case they would need to 
be considered, as they would be different in each case. Are there children 
involved? You know, different people, and their rights are being violated, so 
is this justified? Are you justified in violating their rights? 

Borrows Thanks very much. You started off by saying you’ve never done this before. 
In actual fact, what you’ve done in layman’s terms is pretty much run out 
for the committee exactly the concerns that some of the academics have 
put in front of us today, so well done. Also, what you’ve just been through 
with Nanaia is also an indication of what the expectation is for the police if 
they’re applying for a warrant like this—the hurdles they would have to 
jump over and the justification they would have to have, in terms of 
severity of the offence and the intrusion of other people in that household. 

Bailey  There aren’t specific provisions for third parties, as far as I understand it. 

Borrows There is an expectation, in terms of operating manuals and the way that the 
judges consider search warrants, that is probably more amongst the policy 
via judges’ rulings rather than written into the legislation. 

Bailey  There’s no obligation, though? 

Borrows Well, they’re not spelled out line by line in that way, but you’ll find it in the 
terms of the Search and Surveillance Bill: the considerations that a judge 
must take into consideration in granting something like that, and it does 
cover a number of those points. 
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Bailey I’d just like to feel that it should be better protected than that if it’s going to 
be taken away from them. 

Borrows Thanks very much. We understand that it’s not been easy for you, so thank 
you. 

James Barber 

Barber Well I guess I’d first like to say thank you for this opportunity, however 
brief it is, to actually make a submission, to go through the select 
committee process. It’s pretty cool. I won’t go into any of the concerns 
with this bill going through urgency or the retrospective legislation thing, as 
that’s been addressed much better than I could, although ______ imagine I 
have. Once again, this does violate section 21 of the Bill of Rights Act. It’s 
once again another thing which I won’t go into any depth on, because it will 
be mentioned again and again. I imagine it already has. I’d also like to say 
that some points have already been mentioned personally, and I would like 
to apologise when I mention my own stuff, which doesn’t really compare. 

The first point is that this legislation has an astonishing slippery slope, with 
just a massive reductio ad absurdum ______  which makes it just a very big 
question of where you draw the line. I would say that, as was established 
quite clearly just now I think, a good place to draw the line is the 
surveillance possibly within the private home, no surveillance within a 
residence. I would say a point which I was going to make, which has been 
made much better is, of course, surveillance does lead to, I guess, the 
violation of the rights of innocent people in both situations, because not 
only are you violating the rights of people who are supposed to be innocent 
until they are proven guilty, which I imagine if you’re surveying the home 
or conducting surveillance, you’re trying to gather evidence, and so you’re 
already sort of, I guess, breaching the rights of an innocent person.  

Once again, there’s no way you can conduct surveillance on an individual 
without breaching the rights of anyone that the individual associates with, 
or without the possibility of doing that, as has already been made clear. I 
mean, if you’re just observing a household, there will be so many people 
that go in and out, and their rights to privacy will be violated. Even if you’re 
just observing one person from one area, one household, not observing 
other private residences, just one, you’re violating the rights of almost 
anyone who walks in there— 

Borrows Can I ask you the question that I asked Lucy Bailey, and that was, if you’re 
saying there should never be any surveillance within a private home anyway, 
and you were a criminal, why wouldn’t you just conduct all your criminal 
activities in the private household? 

Barber Because the likelihood is that everyone would be wondering why no one 
ever goes into your place. 

Borrows No, but they would be going into your place. 
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Barber  You wouldn’t want to do it in a private household. 

Borrows I’m sorry. The point you’re making is there should be no video surveillance 
within a private household if you were a person conducting serious criminal 
behaviour—you know, you’re dealing in methamphetamine, for instance. 
Why wouldn’t you then move your business into your private household, 
knowing that no one could surveil you in there? 

Barber Well, there would be many surveilling you. Everyone who enters your 
house would surveil you. It would be very difficult to do that, I would 
imagine. I don’t manufacture meth, so I’m not sure of the specifics. I guess 
the example I want to give is a personal one. I myself am friends with, and 
many of the people I live with, my flatmates, are also good friends with 
some of the people who are facing firearms charges, so does that bring us 
into the possibility of surveillance, just by association? The likelihood of, 
say, going over to a said person’s place, you wouldn’t be inclined to do that 
because you would suppose that the property is bugged. It may seem small, 
but it’s something you don’t want breached. 

I guess the other thing which I haven’t heard mentioned this evening is 
how this sort of legislation affects the way society and people view State 
organisations and the police. Because currently we do have quite a bit of, I 
guess—there is currently, or at least there used to be, a lot of respect for the 
New Zealand Police. I mean, the New Zealand Police tend to have a better 
reputation than the police in many other States, and they tend to be liked. 
They tend to be friendly. People _____ usually, or at least didn’t use to, feel 
uncomfortable around them. Now, because of my association with people, 
I feel uncomfortable around the police. To once again bring back the flat 
example, you joke about it, because it’s easier. You joke about the place 
possibly being bugged. You joke about having a file, because it’s easier to 
do that than to try to take it seriously. It’s something you don’t really want 
to take seriously. 

I would say, just in terms of the reputation of the police and State 
organisations, a friend of mine—quite a conservative friend of mine, 
actually—said that one thing that he was worried about was about how 
people respect the police and how this sort of thing could affect people’s 
respect for it. He himself said what I have just said—that we have a great 
deal of respect for the police, and he thinks it’s a pity that this sort of 
legislation would see that tarnished and diminished. The point has been 
made earlier that that has flow-on effects on everything. If you don’t 
respect the people enforcing the law, you don’t really have much respect for 
the law at all. It’s just another thing.  

I mean, should people have to feel nervous or uncomfortable around the 
people who are supposed to be protecting us? Their goal is not to 
intimidate, as far as I understand. It is to ensure the safety of law-abiding 
citizens, and law-abiding citizens shouldn’t have to feel uncomfortable just 
because of whom they associate with, who they know, and who they are 



UNCORRECTED TRANSCRIPTS OF HEARINGS OF EVIDENCE  

99 

friends with. That’s pretty much the lot of it, but I would say yeah, the line 
can be very clearly drawn, and I think if you put prosecuting drug dealers as 
more important than the individual liberties of innocent people, it seems as 
though you’re just trading one victim for another victim. 

Borrows In order to get a search warrant to surveil, you have to have evidence to 
convince a judge or, at the moment, a deputy registrar or a registrar, or 
anyway some authorising officer, that there is a crime that has been 
committed, and to surveil, it would have to be a substantial crime, so you’ve 
just talked about innocent people. I think the *trade-off is between drug 
dealers and innocent people, isn’t it? 

Barber What I said was that if you put trying to, say, prosecute drug dealers, if you 
put this sort of law in place you’re not just affecting one type of criminal, 
unless you be specific—you know, go, only drug dealers can have police 
surveillance—unless you’re that specific you’re putting in an overarching 
law that’s going to affect lots of people. People will fall through the cracks. 
Is that worth it? I would say that the answer to that question is no. 

Borrows Thanks very much. We’ve come to the end of your time, I’m afraid. 

Jackson James Wood  

Wood I’d just like to start off. I haven’t deeply analysed this bill, and when I’m 
speaking to you now I’m speaking as a young person in New Zealand who 
has a real fear of living in a country where the law can be changed 
overnight, and especially laws that involve my privacy and freedom. 

I think that on the night that Keith Locke, who is on this committee but is 
not here because it’s the night he’s giving his valedictory, one of the greatest 
things that he has fought for in New Zealand over the past 12 years in 
Parliament is civil liberties and the right not to be surveilled by video. I 
think it’s absolutely disgusting that this entire bill is being handled this way. 
So I am opposed to this entire bill, but that is not to say that I don’t think 
that there shouldn’t be video surveillance. I would like to ask the 
committee, how many of you have seen The Wire or Five Seasons? None of 
you have seen The Wire? 

Chauvel I watched the whole series. 

Wood  Thank you, Charles. 

Ross  The Wire. I’ve got the whole series on TV. 

Wood  Have you watched them yet, Jami? 

Ross  The Three Seasons. 

Wood You’ve watched The Three Seasons. So you know about the importance 
that— 
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Ross  I saw the shorts. 

Wood Well, you know about the importance that surveillance does play in police 
work, and especially you, Chester, as a former police officer. 

Borrows Yes. 

Wood If you have seen The Wire like Charles has, and I do recommend that you go 
and watch it, because this might be enlightening into your research into this 
bill and the Search and Surveillance Bill. The police officers in that try and 
make cases using surveillance, using wire taps, and using video, and in some 
cases it works when they play by the book, and sometimes they don’t play 
by the book and it all goes horribly wrong. 

But going back to my original submission, the fact that urgency is being 
used to push this bill through is absolutely abhorrent. Urgency should only 
be used in exceptional circumstances and unfortunately this Parliament has 
used urgency all too much. And in the same vein retrospective legislation 
should only pass in exceptional circumstances, and to be quite frank this is 
not one of those circumstances—40 criminal cases, 50 criminal cases, is not 
the end of democracy in this country, especially when the Supreme Court 
ruling allows for video evidence not legally obtained to be used in trials. On 
a case-by-case basis that video evidence can be used. So this bill is achieving 
not very much.  

In the abbreviated select committee process, as you’ve probably seen in my 
submission, there are spelling errors and typos, and as has been expressed 
by the other submitters this evening they haven’t had a chance, even big 
organisations such as the CTU, to put together a substantive submission on 
this bill, which is worrying because of the very deep implications that this 
bill has for every single person in New Zealand. 

So in light of those first four points and The Wire this bill is offensive to the 
rule of law and parliamentary process, and I cannot understand how you 
can all sit around here and think that it is a good idea to pass this bill in its 
current form and in the current process. 

Parker  We don’t. 

Wood  Thank you, David. 

Borrows You may subscribe to The Wire but you can’t undertake to know our 
thoughts. 

Wood Sorry for presuming your thoughts, and I’ll be happy to see at the end of 
this process what you think, and I do apologise for presuming that. 

Another thing that I find quite abhorrent—and something that Charles said 
before, you guys only discovered in the last day—is that any Government 
body that could conceivably have the legal power to engage in surveillance 
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will be given pretty much a blank cheque for their past indiscretions, 
whether those have been legal or illegal—to have done that. And as the 
other submitters have said before me, and the Latin terms that the first or 
second chap used, changing the playing field on that is not fantastic. And 
for future indiscretions for the next 12 months giving the police and any 
other Government part of the executive carte blanche to surveil, via video 
anyone that they feel they can surveil goes against all the rights that we 
expect. As has been and will no doubt be hammered home to you, this goes 
into section 21, so I won’t go into that. I just feel that the issues 
surrounding privacy, rule of law, and police power are just too central to 
our democracy, to all the rights that we hold, and hold dear, to allow the 
proposed changes in this bill to happen in the current process and in the 
current circumstances. 

So I urge this committee to not let this bill go through our Parliament. I do 
not want it to go any further in this House. I do not want it to be passed 
into law. I’d like you to send it back to the Government and I’d like you to 
say “This is not the right time for this. We need to wait until after the 
election. We need to wait until we can have a good process where people 
and all the committee members can be present and hear all the arguments 
for and against this bill.” 

Borrows Thank you. We do just need to restate, I suppose, that this bill is an interim 
measure with a sunset clause for no longer than 12 months, and possibly a 
shorter 6 months, and the substantive bill, which is the Search and 
Surveillance Bill that is awaiting process through the House, was one that 
took several years to come to fruition after fairly substantial consultation 
and research.  

I take your point about the context in which this is going through the 
House but I think that also needs to be seen in context of what it is. So it’s 
a short-term bill until the substantial bill, which has had significant scrutiny, 
comes in front of the House. 

Daniel Jackson 

Borrows We have two more submitters: Daniel Jackson and Daniel Spector. Is 
Daniel Jackson here? Daniel, I understand you have supplied a— 

Jackson Yes, I have uploaded to the website, and I have written copies, if that 
would be more convenient, whatever— 

Borrows I think we have got it in front of us. 

Jackson Well, thank you for the opportunity. I am a LLB honours student at 
Victoria University. I am prepared to assume that video surveillance is 
justified in certain situations. I can’t say I have studied this issue terribly 
closely—the general issue of surveillance—but I assume under appropriate 
safeguards that it would be appropriate.  
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What I want to concentrate on is the retrospective nature of the legislation 
and whether this is justified. As I understand it from the statements that 
have been made, the justification for the retrospective nature of the 
legislation rests on two claims: firstly, that essentially the Supreme Court 
decision changed the understanding of the legal position, in that 
beforehand it was understood that this sort of video surveillance was legal; 
and that, secondly, a lot of cases will be prejudiced unless the decision is 
overturned, essentially.  

So in terms of the first claim, the puzzling thing here, I find, is that we’re 
talking about cases of video surveillance on private land without the 
consent of the owner or the occupier. That’s what the Supreme Court’s 
decision concerned, and while there were some statements from the Chief 
Justice that went broader than that, the actual decision relates merely to 
cases on private land without the consent of the owner or occupier. I 
cannot see how the police could have thought that engaging in this sort of 
video surveillance was legal in the first place, because, I mean, trespass is a 
well-established tort. It’s been around for centuries, and it’s not exactly a 
new invention of this Supreme Court decision. And the cases that have 
been cited as sort of establishing the legality of this sort of video 
surveillance actually relate to surveillance conducted with video cameras on 
neighbouring properties, where the owners or occupiers of those 
neighbouring properties had consented to the cameras being placed there. 
So I am a little bit puzzled as to what the basis was for their supposed 
understanding that this was legal.  

Perhaps the thought is that if you have a search warrant that allows you to 
go on for some other purpose—putting, say, aural devices, or some other 
form of surveillance—then you can also put video surveillance on the land 
when you go on for those other purposes, or for whatever other purposes 
the police might lawfully be able to go on to the land. But I don’t think this 
can be correct, because it’s well-established that if you have legal authority 
to go on to somebody’s land for one purpose, you can’t do other things on 
their land. People have an implied licence to go on to somebody’s land to 
knock at the door and speak to them, but I can’t put video cameras on your 
land while I’m doing that.  

There are actually, now I think about it, some cases involving media 
organisations, where, say, TV reporters have gone on to people’s land to 
knock at the door because they want to speak to somebody, and that’s 
perfectly legal. But in some of these cases they have videoed this, and that 
has been held to constitute a trespass, because you don’t have an implied 
licence to go on to somebody’s land and video their property in there. So it 
seems to me it is not correct to say that the understanding was that there 
was legal authority to do this before the Supreme Court decision. 

The second point is that it is claimed that a lot of cases will be prejudiced, 
and I was interested to note the statement by Mr Greg O’Connor, the 
president of the Police Association last week, that actually in a lot of these 
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cases the police have other forms of evidence. So it seems to me a little 
speculative to say that a lot of cases are going to collapse without this 
evidence, because obviously video evidence, as Mr O’Connor said, is only 
one of the particular forms of evidence.  

The other point which I think has possibly been made by other people is 
that there is, of course, this discretion under the Evidence Act* to admit 
improperly obtained evidence. So in cases that are really serious, which 
seem to be the justification for passing this law retrospectively, then the 
courts will be likely to admit this evidence. Now, I understand from reading 
the correspondence with the Attorney-General that Mr Chauvel posted on 
the website, that the Attorney-General is concerned about instances where 
this video surveillance has been done in contexts where there is a 
particularly high expectation of privacy. But this seems to amount to 
essentially saying that the legislation is necessary because the police have, in 
some cases, committed particularly serious breaches of people’s rights. But 
I would ask: isn’t, in that case, the exclusion of the evidence actually 
proportionate?  

In any case, the Attorney-General also seems to be claiming that the courts 
will still be able to exclude evidence when the searches are unreasonable, 
and therefore violate section 21 of the Bill of Rights Act. Then, presumably 
in these cases—these really, really serious cases—the searches will still be 
held to be unreasonable, and the evidence will probably still be excluded. So 
it seems to me that in the cases which the bill is actually supposed to fix, it 
may well result in exactly the same position—the court still excluding the 
evidence because it is still violating the Bill of Rights Act, if what the 
Attorney-General says is the correct interpretation of the bill, which I 
assume it is. Though, I mean, it has to be interpreted consistently with the 
Bill of Rights Act, if it can be.  

So, yes, those are essentially the main points I wanted to make. I mean, I 
think there are other concerning aspects of the bill, but these have been 
dealt with by other people, such as Professor Geddis and Dean Knight, and 
so on, who I believe have been making submissions.  

Borrows All right. Thank you very much.  

Jackson If anyone has any questions, obviously? 

Chauvel Do you accept that the law on the issue of covert video surveillance at the 
moment is unclear and would be improved by either permanent or, at the 
very least, temporary clarification by Parliament? I am not asking you about 
whether this bill accomplishes that. I am just— 

Jackson Well, I think that the present law—well, the present law is not entirely clear, 
because as I recall from when I looked at the Supreme Court judgment, it 
doesn’t say that you can never engage in video surveillance, which would be 
a clear rule, though perhaps an unsatisfactory one. I am trying to remember 
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what all the five judges said, and what exactly was the majority of the court. 
But my understanding is that in some cases this surveillance would be 
permissible, but not when it involves trespassing on private property.  

Chauvel But even putting Hamed aside, we’ve had assertions that the law is perfectly 
clear, and, prior to the Supreme Court coming in and mucking it up, was all 
fine.  

Jackson Yes. 

Chauvel And we’ve had other assertions that actually the law was unclear and needs 
clarification. And we’ve had all sorts of things said on that point. I just 
wonder if you have a view. 

Jackson Well, I think it was certainly unclear on some aspects. One aspect, as I said, 
that does seem to me to be reasonably clear is that you couldn’t go and 
engage in trespassory surveillance. But certainly it was quite unclear as to 
things that didn’t involve trespass. And it seems to me that a statutory 
framework, as I understand, provided in the search and surveillance bill 
would presumably clarify it in some respects. But it does seem to me that in 
terms of surveillance involving trespass, the law was pretty clear. Trespass 
has been illegal for a long time, ever since, you know, Entick and 
Carrington, and so on. Thank you. 

Borrows All right. Thank you very much, Daniel. 

Daniel Spector 

Borrows Our next speaker is Daniel Spector. Thanks for being here. We have a 
written submission from you, and it is in front of us now, so thanks very 
much. 

Spector As a recovering American I am tickled for the opportunity to actually 
address elected officials directly. I’ve been here 3½  years and it still tickles 
me that I get to talk to my Government. I had plans for this evening. I was 
raised in the Jewish religion—I’m not practising now myself, but it’s the 
tradition I was raised with. Our new year started at sunset tonight, so rather 
than being home with my family I’m here talking to you folks pretty much 
to protect my concept of legalism, which was founded by the Jewish 
religion several thousand years ago. I regret the necessity of being here, but 
it seemed important. I’m a businessman. I came to New Zealand for the 
opportunities it offers in business. I love it here, I’m staying here, and I get 
my citizenship, hopefully, in another 26 months and some days.  

I think retrospective legislation is anathema to the history of common law 
and Western values. When you state the rules of a game you keep to the 
rules of the game. I don’t mind if you change it. Right now, going forward 
throughout history, I mind if you change it retrospectively. Further, as a 
businessman I think it will offend the sensibilities of the international 
business community when contemplating doing business in New Zealand. 
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“If the Government doesn’t like what you’re doing, well they might change 
the law backwards on you.” It just does not sell well with us. We want 
stability. Businesses like stability. I just think it will scare international 
business concerns, and I’m personally very interested since I intend to live 
the rest of my life here and growing the New Zealand economy and making 
us stronger. 

Two, as I understand it, and this is not my field of expertise—I usually rant 
on that my software patents are bad for New Zealand business—the 
Supreme Court ruling allows for video evidence that’s not even legally 
obtained to be used in certain circumstances. So I think playing with the 
game of retrospective legislation is just too dangerous a precedent, again 
from the international perspective.  

Three, I think it’s kind of simplistic. The abbreviated processes—I can’t 
read my notes, which I scribbled down in the car most carefully; here we 
go—is fully inadequate and too rushed to effectively consider all the aspects 
of retrospective legislation. My big concern here is the unintended 
consequences. I think it is a very complex thing and a very broad thing to 
consider. 

Chauvel Can I ask you a question on the retrospective point, because we’ve read the 
submission you put in, and I think it would be a shame if your time was just 
all spent— 

Spector  Could you get closer to the microphone; I’m a little bit deaf. 

Chauvel You say you’re really opposed to retrospective legislation, and I understand 
that. When the retrospective legislation is taking a right away that 
somebody enjoyed, and knew they enjoyed, and then Parliament goes and 
makes a grab for it—I don’t like that at all myself. What about a situation, 
though, where everybody thought the law was one thing, or most people 
thought the law was one thing, the courts thought the law was one thing 
and declared it to be as it was, and on that basis somebody was convicted, 
sent to jail legally according to the law at the time, and then in a subsequent 
case from a higher court the law was declared to be different from what it 
had been understood to be. Now should the person who was in jail be able 
to rely on that subsequent change to either get out of jail, or have their 
conviction overturned, or get compensation from the Crown for unlawful 
conviction or imprisonment? Would taking that right away expressly not be 
retrospective legislation? 

Spector If the judiciary does that, then it is a legal precedent. If the Parliament does 
it, then it’s politics. 

Chauvel Yes, but I’m asking you the specific question: if a right did not exist at the 
time of conviction but was proclaimed to exist later, does anybody have a 
right to rely on the right as it was proclaimed in the future in respect of 
action in the past? 
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Spector It depends, to my mind, on how that right comes about. Again, I’m taking 
this from a strictly simplistic, legalistic approach. If a judiciary claims that 
it’s one thing; if the Parliament claims that retrospectively, that’s a question 
I think will have to be asked on an incident by incident basis. 

Parker  Can I give you another example which illustrates the point? 

Spector Throw an example at me perfectly again, but let me be clear: my concern 
here is as a businessman, and I understand, representative—is it 
representative in this country? I’m not even clear on that. What do you call 
yourself? 

A Member God. 

Spector  God Chauvel. 

Chauvel Charles Chauvel. And the question is really apt, because here one of the 
three big questions that faces us is: is it wrong to declare that a person in 
the position that I just described shouldn’t have the right to relitigate their 
position in the future because of a change prospectively in the law? 

Spector I understand, and I think my baseline on this before we get to—OK, why is 
he “honourable” and you’re not? 

Chauvel He’s much more important than I am. 

Parker Can I give you another illustration? It used to be the case in New Zealand 
that homosexuality was illegal. Under that old law, which was wrong, 
people were rightly convicted according to that law. The law was 
accordingly later changed, by Parliament on that occasion rather than a new 
decision of the court, yet those prior convictions of people who had 
previously been convicted under that terrible old law, their convictions 
stood. Now, applying that logic— 

Chauvel Actually, we lifted them later. 

Parker Did we? OK. Were we to change the law tomorrow on the use of marijuana 
and to make it legal, people who had suffered convictions in earlier years in 
respect of marijuana convictions would still have those convictions stand, 
because Parliament would have changed the law. Isn’t that quite a similar 
situation to here where the law at the time, according to everyone—
including those people who didn’t take the point in their own appeal—was 
that they thought they had a valid conviction? 

Spector I think, compulsively, but I think that the difference for me, and the bigger 
question, is whether you’re granting a freedom or taking one away. In this 
case, as I understand it, it would be taking one away. In the case of 
homosexuality it would be granting one, and I think the State should be 
more free in granting freedoms than taking them away. 
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Chauvel We’re not trying to ask you trick questions. We’re putting one of the 
particular problems in front of us to you because, you know, it’s a great 
principle: Parliament shouldn’t legislate with retrospective effect to take 
away a benefit. I think in respect of existing trials and investigations, I’m 
certainly with you on that. But this question of whether the Supreme Court 
decision should give somebody a right to sue the Government for being in 
jail, notwithstanding that they’d been correctly convicted under the law as it 
was previously understood, that gives me some cause for pause, I suppose, 
and— 

Spector  As it should. 

Chauvel —we need to think pretty carefully about it. 

Borrows You’ve got a minute left. 

Spector Closing this out as quickly as I can—urgency; it just seems like this is a 
politically offensive use of it. If you want to do something in urgency I’ve 
got some mates in Christchurch who’d be more than happy to sit here and 
talk about issues down there, though I realise they may not sit with you 
gentlemen individually. 

In closing, one of the things that brought me to New Zealand—the UN 
annual survey on corruption consistently ranks us as the No. 1 or No. 2 
least corrupt country on earth. This brought me here, it’s brought my family 
here, and it’s brought my business interest here, and I fear that we’ll lose 
this worldwide prestige, the respect, and some of the business benefits that 
go with it if we have negatively impacting retrospective legislation. That’s 
pretty much it for what I came here to say. I’ll take any more questions in 
my remaining 12 seconds. Thank you very much for your time. I do 
appreciate it. 

Borrows Thank you everybody who has taken the time to be here tonight and 
engaging with the committee. That’s the end of this public session, so thank 
you very much. 

conclusion of evidence 



UNCORRECTED TRANSCRIPTS OF HEARINGS OF EVIDENCE  

108 

Appendix C 

Uncorrected hearing of evidence from 29 September 2011 
Members 

Chester Borrows (Chairperson) 
Amy Adams 
Kanwaljit Singh Bakshi 
Carol Beaumont 
Simon Bridges 
Charles Chauvel 
Hon Rodney Hide 
Hon Pete Hodgson 
Keith Locke 
Hon Nanaia Mahuta 
Paul Quinn 

Witnesses 

Privacy Commission 
Marie Shroff 
Katrine Evans 

Human Rights Commission 
David Rutherford 
Jeremy Pope 

Dr Rodney Harrison 

 

Privacy Commission 
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Borrows Good morning. Thank you for making yourself available at such short 
notice. Everyone’s on short notice in respect of this. I am pleased to hear 
from you if you could go straight in. Thank you very much. 

Shroff  We have a written submission that we’ve prepared, and we’d like to hand 
that out now. 

Borrows Yes, we’d like that in front of us. Thank you. 

Shroff Can I introduce Katrine Evans, who most of you will know is Assistant 
Commissioner ( Legal) at the Privacy Commission, and has obviously been 
involved in helping prepare the submission for this very legal matter. 
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Well, Mr Chairman, thank you very much for making the time. I am 
conscious that many people will want to submit on this bill so I will try and 
keep my preparatory remarks relatively short, but happy, obviously, to 
answer questions and to pursue anything. 

First of all, I’d like to say I welcome this opportunity, and our aim is to 
assist the committee to find a practical and workable solution that is privacy 
protective, and my submission relates to the use of covert video 
surveillance in the future, because that’s, I guess, our primary concern in the 
Privacy Office, and I won’t be making any comments on the retrospective 
aspects of the bill, which is probably for others to deal with. 

Covert video surveillance by its nature is quite a serious invasion of privacy, 
and we’re very conscious of that. Obviously, people are used to dealing 
with CCTV and that kind of thing, but in that case it’s kind of there’s plenty 
of signage around and people know that they’re being filmed. So by its 
nature this kind of filming needs to be dealt with very seriously by the law 
in our view. But, on the other hand, my requirement for balance is such, 
and I would anyway say, that where covert filming is useful in order to 
detect and prevent serious crime and protect public safety, then there are 
cases, clearly, where its use is justifiable. So we agree that there exists a gap 
in the law around the use of covert video surveillance and that this gap 
needs to be dealt with. However, reinstating the previous position, which I 
understand this bill is intended to do, in which covert video surveillance 
could be carried out in a relatively unregulated manner is, in my view, not a 
satisfactory way to proceed. 

It’s unclear whether this bill really does reinstate the status quo or whether 
it, effectively, permits wider use of covert video surveillance techniques. 
And there’s an issue about its scope. The bill appears to authorise covert 
video surveillance in every search undertaken, warranted or unwarranted, 
and irrespective of the original search purpose. So we, I guess, basically see 
that the Hamed decision and its consequences, which we are dealing with 
now, is actually an opportunity to try to regulate an area which is currently 
unregulated. So we’re coming at it from a slightly different point of view 
from, perhaps, some others. We see this as an opportunity to get in place 
something that will, helpfully, put in place a regime for a now highly 
developed new technology, which can be used in a very wide variety of 
circumstances and the law needs to develop to take account of, and regulate 
this, where it can invade people’s privacy. And I think that there are very 
few people who would disagree with that basic position. 

So what we’re actually recommending is again coming at it from a slightly 
different point of view. We are recommending that the bill be amended to 
introduce a temporary warrant system for covert video surveillance, and we 
are suggesting that that could be similar to what’s contained in the Search 
and Surveillance Bill currently before the House. And this will be a 
temporary solution; the powers in the bill would be repealed when the 
Search and Surveillance Bill is finally enacted. 
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And so if you look at our written submission, you can see that we have, in 
the limited time available, gone through it and we have concluded, in the 
limited time available that, although drafting legislation in a short space of 
time has risks and can create fish-hooks and anomalies, we are dealing here 
with an area on which the law has been largely silent up till now, and so 
perhaps there’s more of a clear playing field here. 

It doesn’t appear to be a situation where the interrelationship with other 
statutes would create significant difficulties, although that needs more 
study, nor do the provisions of the Search and Surveillance Bill seems 
particularly complex as they relate to video surveillance. So, as a result, we 
believe that those risks are potentially manageable and, of course, the other 
strong point is that these aspects of the Search and Surveillance Bill have 
been publicly commented on, so this would potentially be a balanced and 
fair way to proceed. 

So I have, in the submission, outlined some headings here. The bill’s scope 
may be wider than intended, the bill perpetuates a situation that experts 
have found as unjustifiable and we’ve outlined that there. The bill should be 
amended to include a temporary regulatory regime based on the temporary 
warrant system, and we have covered in the bullet points starting on page 3 
the aspects that we think could be covered, most of which would be able to 
be lifted from the Search and Surveillance Bill—so, who can undertake 
covert surveillance, the purposes that warrants can be issued for, the 
circumstances when a warrant will be necessary, sufficient protections for 
innocent third parties, reporting requirements, notification requirements, 
and a sunset clause. 

  So we’re very happy to answer questions on our submission. 

Chauvel I’d just like to thank you for preparing I think what will be a very helpful 
submission in the time you’ve had available. Can I just ask a point of 
clarification through you Chester? I take it the advisers won’t have seen this 
because it’s just come to us now. 

Borrows No. 

Chauvel I think it would be very helpful, if the committee agreed, if we got, 
particularly Part 4 of the commissioner’s submission to the advisers pretty 
much now, because I know that in terms of the practical way forward this 
contains, certainly for me, some very important issues that we haven’t 
necessarily yet addressed in the committee. For example— 

Borrows Which bits particularly? 

Chauvel Well, I don’t think we’ve considered the case of circumstances when a 
warrant will not be necessary, or, secondly, in our briefing to the advisers 
we didn’t get down to that level of detail. 

Borrows Have you got a particular— 
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Chauvel Yes, I’m on the back page of the submission, page 4, and trying to describe 
the detailed suggestions for a regime, and think about what issues we 
haven’t yet given even tentative instructions on to the drafters or the 
advisers. 

Shroff The lines in italics summarise the points that we are making about what 
could be in the temporary warrant regime. 

Borrows And that’s the sort of thing like—are you talking about like the emergency 
provisions of search and surveillance? 

Chauvel I think we should just give Part 4 to the advisers and ask them to yes, no. 

Borrows Have you got that now, John and Malcolm? 

??  Yes, yes. 

Borrows You’ve got that now? 

??  Yes, we’ve got it. 

Chauvel On the issue of who can undertake covert video surveillance, do you, or 
have you had time in the time available to, consider the position of the 
Security Intelligence Service? 

Shroff No, I don’t think we’ve turned our attention to that particular one in the 
time available, but Katrine may wish to comment. 

Evans Under the Search and Surveillance Bill there are certainly provisions where 
the Security Intelligence Service could get access to, or use, covert video 
surveillance, and other surveillance. 

Chauvel So where you say— 

Evans  And other surveillance. They’re in a special position. 

Chauvel You recommend the temporary power being limited to sworn police 
officers. 

Evans  At this stage. 

Chauvel I take it you wouldn’t object to a regime applying on a temporary basis 
either to the SIS? 

Shroff Well, we’ve limited it to the police—you know, the shortness of time 
available. But we did focus on the police because it seemed that the 
difficulties being raised by this gap were largely related to the police. Yes, 
probably in principle, the SIS would probably be able to be picked up out 
of the Search and Surveillance Bill and embedded in this one. 
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Chauvel We’re advised, as a result of Hamed, all State agencies are adversely affected. 
So we’re going to have to pick and choose if we go down that path which 
ones to give a temporary power to. Everybody seems to be agreed that 
sworn police officers should have the power. I don’t think anybody 
disagrees that the SIS should have some powers. 

Shroff Well, in principle I probably wouldn’t disagree with that. I guess the 
concern that we had was the unregulated nature of the regime combined 
with the very wide scope was something that needed further study in our 
view. 

Borrows And the Search and Surveillance Bill’s got that 5-year threshold, which 
basically excludes everyone other than Fisheries, Customs, Police, SIS. 

Chauvel And we heard from the commissioner yesterday that if it was a sufficiently 
serious investigation they’d be involved anyway. 

Shroff Yes, well the seriousness threshold seems to apply in a lot of cases which 
would allow, presumably, surveillance to be undertaken where it was really 
necessary. 

Quinn Can I turn to your second to last proposal—adequate notification 
requirements to notify the person. Can you just extrapolate on that for me 
in terms of—on first reading it’s a contradiction in terms. 

Shroff Yes, well perhaps we haven’t, in the time available, made it as clear as we 
could’ve that this has been the subject of quite some discussion between us 
and the officials and the Law Commission in relation to the Search and 
Surveillance Bill. Initially we had proposed something more adventurous in 
the way of notification, but our position now is that notification should be 
required only when it’s not going to damage the investigation, and after the 
event. But it did seem to us that notification of some sort would be 
justifiable where people had been under surveillance. It did seem quite an 
extreme position to have people have covert surveillance and never to find 
out. 

Quinn But surely if you have to seek a judge’s warrant you have to justify why you 
require that, and it’s for 30 days or whatever it is. Presumably the judge is 
satisfied that there is cause. If you go back after 30 days you have to re-
demonstrate continuing cause and it seems to me that it either runs out 
because there is no longer any cause, or it continues. But for the judge just 
to sit there and say “Well, I don’t think this is going anywhere, so go and 
tell them they’re being videoed.” seems to me to open up a whole 
Pandora’s box of its own. 

Shroff In that kind of circumstance I can see there’s a bit of an issue, but I also 
think there’s absolutely an issue further down the track when people may 
well have been declared innocent by the court, and this probably brings into 
play the other innocent parties who might be involved in the surveillance. 
So I think at a certain appropriate point it is absolutely necessary for the 
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accountability and transparency of the law and order system for people to 
be able to feel that they can actually find out what happened and ensure 
that they know where the material is and whether it’s being retained; those 
kinds of issues come into play as well. So absolutely not; we’re now quite 
persuaded that we don’t want to get in the way of the effectiveness of the 
covert video surveillance. But we’re also absolutely persuaded that 
accountability and transparency at some point are a necessary part of 
maintaining belief in our law and order system. Katrine, do you want to add 
anything to that? 

Evans One of the major international privacy standards is that people should 
know when information has been collected about them, if at all possible, 
and this is a reflection of that. It’s a reflection of the reality that in 
surveillance situations you’re not going to let people know while it’s going 
on, because you’re going to disrupt the ability of the operation to succeed 
and gather evidence. But at some stage, when that is appropriate, a call 
should be made that the person should know what has actually happened to 
them, that information has been collected about them, albeit with a good, 
judge-authorised purpose.  

When we had our discussions with the Law Commission about this topic, 
the Search and Surveillance Bill has a provision in it that says “it’s the judge 
who gets to decide whether a person is notified, and when a person is 
notified”, and we were persuaded that that appeared to be the appropriate 
approach rather than just have a provision in the statute that says people 
have to be notified. That should be left with the judicial authority. 

Bridges Thank you for your submission. We’re obviously actively considering the 
points you raise about the need for a regulatory regime around covert 
surveillance. My question to you is: what is your understanding of the legal 
situation today in regard to private citizens and covert surveillance. So 
forgetting any aspect of trespass or anything that is illegal of itself, what’s 
the situation with Mr Bloggs having covert surveillance on his neighbours 
or Mrs Bloggs using her iPhone to record what happens? What’s the 
situation today? 

Shroff  OK, I might hand that one to Katrine to answer. 

Evans That situation is governed by the Privacy Act, which puts in place standards 
for the collection of personal information. The method of collecting the 
information has to be fair, has to be reasonable, not unjustifiably intrusive 
in the circumstances. So those are very important rights for people and they 
apply to private citizens as well as to State actors, as well as to major 
companies, and so on.  

Employee surveillance, for example, is a very common phenomenon. It’s 
something we face all the time, and as long as that is fair and reasonable 
and done in accordance with the Privacy Act then there’s no problem from 
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a privacy perspective. As the Chief Justice pointed out in Hamed though, 
there is a real difference between the private actor and the State actor. 

Bridges  Yeah, I’m not asking you about that though. 

Evans  Right. 

Bridges But what I want to know is—is there much case law then? If I set an 
iPhone up or something and I’m watching what’s happening somewhere, is 
there much case law to tell me what I can and can’t do? 

Evans There’s a certain amount of case law developed through the Human Rights 
Review Tribunal and we could supply that information to the committee if 
it were going to be useful for you. 

Adams Following up on that, a classic case would be those TV shows that set up 
hidden cameras to catch the plumber doing whatever he shouldn’t be 
doing, and that’s awful isn’t it. They’re allowed to do that without telling 
anybody. 

Shroff That one brings in the news media exemption and we have had 
considerable disputes with— 

Adams  Is it news? How’s that news? 

Shroff Well, they basically tend to maintain that that kind of thing is a news-
gathering activity and so that’s where the law is probably a little bit unclear, 
I would say. 

Adams So if you’re a TV channel you’re allowed to secretly film people. Is that 
what you’re saying? 

Shroff  Oh yes, I see, you’re talking about the hidden camera— 

Adams  I’m not talking about news; I’m talking about shows, Target or whatever it’s 
called. 

??  Fair Go! 

Adams  Yes, and they secretly film people to catch them doing things— 

Shroff I’m not sure that we’ve actually been presented with a complaint about that, 
but an interesting one. 

Adams So that’s lawful. So TV can film people doing things, catch them unawares, 
covertly film them, and that’s perfectly OK. 

Borrows Well, in those situations they’re filming on their own property, by the 
owners or— 
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Adams Yes, but the people aren’t aware. They’ve got a reasonable expectation of 
privacy— 

Bakshi  The tradesman isn’t aware. 

Adams  Yes. 

Bridges The point I was wanting to draw out is that—I hear what you say, there’s 
some tribunal decisions—actually there’s not much law on this is there? I 
would have thought if I wanted to use covert surveillance—I hear what you 
say about the Privacy Act—but really I’m free to do as I please and there’s 
not too many hard and fast rules. 

Shroff I would suggest to the committee that they may well want to recommend 
that. In the course of the review of the Privacy Act which will follow—
Parliament will address the Privacy Act following the Law Commission 
review—this is certainly an area that I think we need to look at. In addition 
to the Human Rights Review Tribunal, there is a kind of subgroup of case 
notes, which we ourselves do, which provide rulings or opinions from the 
Privacy Commissioner and there are a number of case notes that deal with 
this very difficult area.  

The member, Amy Adams, has raised a very good point, that this is a very 
difficult area, and the development of cheap and freely available video 
surveillance equipment has raised things like neighbourhood disputes into 
video surveillance issues, and I would hope that at a general level the 
amendments to the Privacy Act which follow the Law Commission review 
would definitely bring some clarity into this area. 

But at the moment I guess you could say that because the Privacy Act, as 
someone has said, lacks teeth that this is an area that needs looking at. But I 
think, I mean in terms of what you are looking at today, I think this is 
probably more of a slightly separate area. 

Borrows Given the reservations you have about what’s happening here, does it give 
you some comfort that the maximum period we’re looking at is 12 
months—it could be as short as 6 months—before the imposition of the 
Search and Surveillance Bill, which has been through the process quite 
rigorously? 

Shroff Well, certainly a short period for this proposed situation would obviously 
be better than it going on forever. But I guess what we’re saying is that we’d 
asked the committee to seriously consider whether this proposal that we’ve 
made could be developed by parliamentary counsel as a possible solution. 
And we’re only proposing it as a temporary stopgap, as something that 
would be a temporary warrant regime that would at least introduce some 
regulation into a currently unregulated area, and then it would be subsumed 
when the Search and Surveillance Bill is passed, hopefully, quite soon. 
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Mahuta Yes, bullet point 4, page ______ the protection of third parties. Last night 
we had quite an emotive submission from a member of the public. It was 
around the issue of third party. So the question is: is it your view that in the 
same way that people like the primary persons of interest are being notified, 
should the third-party person be notified if they are inadvertently caught up 
in surveillance? 

Shroff Well, ideally, yes. But I think this is a law drafting issue as much as anything. 
It would potentially put a very big burden on the police to be notifying 
absolutely everyone who might potentially have been caught up in video 
surveillance. So I don’t know whether we’ve worked through the detail of 
that. We would probably expect to do that in relation to the bill. 

Evans We would. Again this is a subject that we discussed in depth with the Law 
Commission when the Search and Surveillance Bill was going through. The 
practicalities of notification for the police, with very large numbers of 
innocent third parties which you can have at times, was certainly a major 
issue. At the very least, however, you would expect there to be a limit on 
the retention of information about them, and, yes, for those parties to be 
notified. Again, at an appropriate time, because even when you have 
innocent third parties sometimes notifying them may jeopardise the 
investigation that’s ongoing for very good reasons. So there is certainly a 
degree of care that is needed. 

Shroff I think combining them with good strong retention—or disposal rather—
requirements might well address part of your concern there. But yes, I 
mean we were the ones who raised this issue. Innocent third parties tend to 
get forgotten here. Surveillance is surveillance of everybody—potentially an 
entire family, and including children and spouses and so forth who may 
have nothing to do with the— 

Mahuta Is it a matter that can be set out more specifically when a warrant is issued, 
and get on with kind of drawing on the conversation we had last night with 
the submitter. The primary person of interest might be permanently 
residing with family members, or whatever, so that they are not primary 
suspects but they are treated as if they were, and should it be a matter 
specifically detailed on the warrant? 

Shroff I don’t have a developed view on that. I mean we raised this concern of our 
own, you know, and I guess we were the ones to raise it. But we haven’t yet 
fully followed through on the detail. I think I have some sympathy with the 
practicalities here. But I do have an underlying belief that innocent 
parties—we need to find a way to protect innocent parties and to make sure 
that they know, you know, that, potentially, their family life has been on 
camera. But, I think we haven’t quite got to the point where we’ve worked 
that one through. 
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Evans No. It is a possibility that you could have it as one of the criteria that need 
to be considered when a warrant is being issued—the judge would need to 
take that into account.  

Chauvel I absolutely agree that we should have this in whatever regime gets 
permanently put in place. No doubt about that. I guess my question is this 
is new and I can see issues around putting it into an interim regime, 
particularly if that regime is only in place for 6 or 12 months. So, I guess 
I’m asking you where in the scheme of priority it sits if something has to 
give, because we’re simply, you know, trying to put a new system, on an 
interim basis, in of checks and balances. 

Shroff  Well, I mean, we’ve made a serious proposal here and— 

Chauvel But it’s not developed fully is it? 

Shroff —at this point obviously the committee has to decide with the help of its 
advisers whether it’s sufficiently simple or not too complex in order to put 
it in place. You know, obviously, our preferred position would be not to 
put in place a regime, even for a year, that is wholly unregulated. It is 
absolutely, we believe, worth considering whether the aspects of the Search 
and Surveillance Bill which relate to a temporary warrant regime could, in 
fact, be borrowed.  

Chauvel No, sorry, it’s not what I was asking, but I agree with you that the bill will 
not do in its present form. We must have, for 6 or 12 months, a regime 
that’s like what’s in the Search and Surveillance Bill, or whatever else we can 
do by way of clarifying and limiting the powers. I’m just asking, given that 
the protections for innocent third parties proposal is not yet fully 
developed, would you die in a ditch about it not going in to the interim 
regime, or would you accept that’s something that might need further 
development and therefore go into the ongoing regime rather than into any 
temporary one? 

Shroff Well, yes, I think I would have defer to the experts and the people closest 
to it on that. Obviously it would be desirable to have some kind of regime 
in place. However, I think the underlying Privacy Act would be some 
assistance here in protecting innocent parties.  

Evans And also there would be nothing to stop, at an administrative level, the 
officials involved protecting third parties. It’s preferable certainly to have 
that on the face of the law. If that were impracticable in the time, I think 
the committee would need to be persuaded that there were sufficient 
additional protections in there, in that amendment—  

Borrows And those protections are in the Search and Surveillance Bill. Aren’t they? 
So that when that came in— 

Mahuta  Are they? That’s the question.  
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Borrows Things like raw footage and third parties. 

Locke When you’re looking at this question, what sort of international examples 
are there? Like this whole issue of particularly trespatory surveillance, or 
surveillance from, say, a tree where someone wouldn’t expect a camera 
coming in to their bedroom window because it’s, you know, from not a 
really public viewpoint. Has it been dealt with internationally the effect on 
third parties, because it’s often an intimate space that’s being surveilled, and 
does that produce an unreasonable violation of the Privacy Act or the— 

Evans My apologies to the member, I’m not familiar enough, I think, with the 
environment to be able to give you a clear answer, although it’s certainly 
something that we could find out. My impression is that, obviously, our 
Privacy Act is very similar to legislation overseas, and therefore, there may 
well be some jurisdiction in that space that deals with innocent third parties 
as far as criminal trials are concerned—criminal investigations. Anecdotally, 
I would suspect that there is a more regulation overseas than we’ve had 
here, but I would need to check that up for you. 

Shroff I mean that underlying situation is that the Privacy Act in New Zealand is 
very similar to the European regimes, but it lacks the teeth of many of the 
regimes in Europe, and even in Australia and Hong Kong. But that, on the 
other hand, our regime applies universally, although there is some 
overriding legislation. Anecdotally in the US, one understands that there’s 
quite a bit of national security legislation that overrides privacy.  

Locke Because the fundamental issue is should surveillance legislation go beyond 
covert surveillance in what might be called the public space to covert 
surveillance in to intimate spaces, particularly in view of the extent of the 
invasion of privacy with the Bill of Rights and everything else, and its effect 
on third parties. The Green Party says no, but, you know, others might— 

Evans Yes, the reasonableness test certainly comes in. And also there’s that very 
strong principle in the common law—in all the common law jurisdictions—
that you need positive legal authority to be able to act. And so in many 
other jurisdictions I think what we’ll find is that there’s probably some kind 
of warrant system that is actually in place.  

Borrows OK, any further questions? Thanks very much. 

Human Rights Commission 
David Rutherford 
Jeremy Pope 

Borrows Thank you very much for making yourselves available at such short notice. 
[Introductions] Thank you once again for being here and being available for 
your submission. We look forward to hearing from you. 

Rutherford Thank you, Mr Chairman. We have also, I think, emailed this to you, so if it 
hasn’t arrived it should arrive soon. It literally has just been finished.  
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First of all, I just acknowledge that we all have an interest in the human 
rights issues raised by this bill, and those include the rights of offenders and 
of potential victims. We think that the current law adequately addresses the 
current cases and investigations. However, we do understand, in light of the 
decisions of the Supreme Court, the desire to change the law going 
forward.  

Basically, our view is that retrospective legislation offends a basic principle 
of justice, and I think there’s also a need for the select committee to 
consider the likelihood of lawyers for the defendants affected using the 
processes under the optional protocol of the International Convention of 
Economic and Civil and Political Rights ratified by New Zealand. By that I 
mean they may be able to go directly to the Human Rights Committee in 
Geneva, so that Parliament, having authorised the signing of the 
convention and the optional protocol, has laid itself open, or laid New 
Zealand open, to complaints going directly to Geneva. If in fact it did 
happen the quick fix might have quite a long tail, and a series of such cases 
would damage New Zealand’s reputation as a leader in human rights.  

We think it is unnecessary to legislate retrospectively, because the Evidence 
Act would allow the court discretion whether to allow unlawfully obtained 
evidence in the cases of serious offending. We also believe that any 
amending legislation needs to be measured and considered, and alternatives 
that could be considered include the amendment of the words around the 
use of interception devices and the warrants relating to those in the Crimes 
Act and the Misuse of Drugs Act, which are both cases where there is 
serious offending, or, as some have suggested, bringing in the provisions of 
the new Search and Surveillance Bill that has been through the select 
committee process.  

That’s the brief summary of the submission, and I appreciate that you really 
won’t have had much chance to have read it. But if you have any questions, 
we will be happy to answer them. 

Adams The chair’s busy so I’ll perhaps jump into the void. Just as a sort of 
theoretical point more than a specific one, in your concerns with 
retrospective legislation generally, and as any law student will tell you, there 
are two sources of lawmaking in New Zealand—Parliament and the courts. 
What we have here in lots of interpretations is retrospective lawmaking by 
the court and that the police had a reasonable reason to believe that what 
they were doing was perfectly legitimate until the decision has come out, 
and that has now retrospectively thrown all that into doubt. So the counter-
position to what you’re proposing is really to say well, actually, it’s the 
courts that have acted retrospectively, and this seeks to, I guess, in some 
ways counter the retrospective action of that court judgment. How would 
you respond to that? 

Rutherford I would respond like the New Zealand Law Society did, I think, in their 
submissions to you yesterday. The highest court in the land has found that 
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the police, and presumably those advising them, knowingly and recklessly 
knew that the warrants were unlawful— 

Adams Well, no, actually that’s not right. That’s the comments of one judge; it’s 
not necessarily the findings of— 

Rutherford No, I think it’s very important, because I think part of what may have 
happened here is that one judgment may have been read, perhaps the first 
judgment, and if the judgments are read in totality, we say—and we cover 
that in our submission—there is no need to change the law. And really if 
you think about it, the Evidence Act is an Act protecting both, if you like, 
the reputation of the administration of justice, but it’s also protecting the 
rights of victims of potential serious crimes, which goes to the right to life 
and the right to personal security. It’s certainly our view, and it’s certainly 
been the view of the legal people we have seen outside, obviously, the 
advisers who are advising on the bill, that this isn’t a situation where the 
courts have retrospectively changed the law. For a start, the Law 
Commission’s reports will tell what they thought of the law, Parliament 
thought the law— 

Adams The Law Commission doesn’t make legal precedent; they just express an 
opinion. 

Rutherford No, no, but Parliament thought it serious enough that it needed tidying up, 
but there’s a bill that’s gone through select committee to tidy it up so that 
this wouldn’t happen. We wouldn’t accept that the courts have 
retrospectively done anything. 

Adams I guess the thing is that the fact remains that there are no legal decisions 
prior to Hamed that state that this was unlawful activity. 

Chauvel I wonder, actually, whether I could put the question to you around 
retrospectivity, which is a bit removed from the question that you just had 
from Amy Adams. Just thinking about the situation where a person is 
currently in custody because of the law as it was understood prior to the 
Hamed decision, should that person who was lawfully and properly 
imprisoned at the time be able as a result of the Hamed decision to apply to 
have the conviction that was properly entered at the time vacated? Should 
that person have a right to apply or to sue for compensation for wrongful 
imprisonment or wrongful conviction, and would it be an improper 
exercise of retrospective jurisdiction for Parliament to declare that because 
they were correctly imprisoned on the law at the time that there ought to be 
no further recourse for such a person? 

Rutherford We haven’t considered that scenario. 

Chauvel Does Jeremy have a view? 

Pope Well, my view would be that the cases that have concluded have concluded. 
If the lawyers haven’t raised the point, then it’s past and there would be no 
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avenue to reopen the case. It presupposes, of course, behind your question, 
that the only evidence was the video evidence. So I can’t see the Court of 
Appeal entertaining appeals on that basis. 

Chauvel So just on this retrospective point, to be really clear, in respect of cases that 
are done and dusted, for want of finding a more sophisticated legal term, 
it’s an appropriate exercise of power to declare or confirm that the Hamed 
decision ought not to confer an additional rights upon persons in that 
category.  

Pope  Mmm. 

Chauvel Moving then to I think the next category that we’ve identified, which is 
persons who are the subject of an existing trial or criminal investigation, 
would it be your view that section 30 of the Evidence Act as currently 
worded gives the courts sufficient power to deal with those people so that 
bad people will be punished and people who are not bad will not be 
punished? Again, I am putting this in very simple terms. 

Rutherford That’s our position in the submission. 

Chauvel Then in respect of the final case that we have to deal with here, and that is 
the case of how the police are to proceed from now on, do you accept that 
one way to proceed would be to say that Parliament has been remiss in not 
having put a regime in place? But Parliament has 3 days left to sit, so that’s 
where we are. To go forward for 6 or 12 months what we might do is say 
here is a regime, which is better than what was there before because there 
was no statutory regime; it was simply common law powers built on 
understanding and innuendo, and that we might lift that regime out of 
either the Search and Surveillance Bill or the Crimes Act, or some existing 
well-established, well-understood regime that the police know about that 
provides for them to have to go to get a warrant from a judge for offences 
that are serious enough to merit it. If we were to do that rather than the 
current bill, might that be a good way forward, in your view? 

Rutherford We effectively say that. We effectively acknowledge the situation you’re in. 

Chauvel So we would be protecting human rights sufficiently on that course of 
action? 

Rutherford Yes, because the human rights at issue are not simply the human rights of 
the offenders but the human rights of the potential victims of serious 
offending. So I think it’s both those rights and we’re certainly exactly where 
you are. 

Chauvel That’s a very helpful answer. 

Adams Just a further question. What we’re learning now—some of us are learning 
and some of us knew—is that effectively the police have been operating on 
this basis for 15 years. We could have an argument about whether they 
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knew or didn’t know but clearly their advice to us is that they thought it was 
legitimate. Certainly, it’s been going for a long, and that just a reality. So is it 
your view then that that has been a breach of those offenders’ rights for all 
of those 15 years? 

Rutherford I’m not sure for all of those15 years; even the NZBORA has even been in. 

Adams  I beg your pardon? 

Rutherford I suppose the Bill of Rights has been in for all that period, so, potentially, 
yes. 

Adams But no one knew about it until the 2nd September? So it became a human 
rights breach when the Supreme Court spoke. 

Rutherford In some ways what we’re saying is that the Evidence Act, while it might not 
be expressed as a piece of human rights legislation, is bringing in exactly the 
same sort of balancing that you would bring in. Is this serious enough 
offending that any rights relating to unreasonable search and seizure might 
be overcome by an overriding personal life or personal security issue? 

Adams But covert surveillance in and of itself isn’t necessarily a breach of human 
rights. As I understand what you’re telling us, it’s all in the way in which it’s 
done. And so covert surveillance, whether it is still redressed to the Bill of 
Rights argument, if you feel that’s being unreasonable or unwarranted—I 
would have thought that it’s not unreasonable to say, well, therefore that’s 
not a breach of human rights, which is all that this bill would do. It would 
say, well, you can have covert surveillance but there’s always that recourse 
to the Bill of Rights to test reasonableness. Isn’t that sufficient protection 
of the rights of the offender? They can rely on the Bill of Rights to say—
well, we’re not saying it is absolutely ok; we’re just saying in and of itself it’s 
not a problem? 

Rutherford I think one of the real problems that we’re worried about—and we’re very 
happy, I should say, to work constructively with officials or anyone in 
further looking into this—but one of the worries we do have is a serious 
worry. If you pass this legislation as it currently is, you may face a series of 
actions by lawyers for defendants for the past cases in the Human Rights 
Committee in Geneva, and unless you want to try to get out of the optional 
protocol that has been signed— 

Adams I would have thought the risk would be the other way, that if we didn’t pass 
this legislation we’re opening ourselves up to all sorts of convicted 
offenders raising issues. 

Rutherford  Partly because of what Jeremy said, we don’t think so. They haven’t raised 
it. 
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Quinn I guess in an earlier guise of your career you were a commercial lawyer and 
you would have advised, if not litigated cases, on case studies and quoted 
liberally case studies. Would I be correct? 

Rutherford Well, I wasn’t ever a litigator, Paul, so no. 

Quinn But you would have made decisions. You would have given advice based 
on case studies. 

Rutherford You mean on cases? 

Quinn  Yes, cases, judgments. 

Rutherford Of precedents? 

Quinn Of precedents. So do you accept that much of New Zealand’s law, as is the 
case of England, is based on precedent from case law? So do you accept 
that the police, based on Fraser and any number of cases going back to 
1997—let me just check—might have had reasonable grounds to think that 
they were on safe grounds in doing what they were doing? 

Rutherford Well, I haven’t really put my mind to that. All that I can say is that the 
police would have been very aware of the Law Commission report and that 
the law was, at the very least, uncertain. I don’t really know where that sort 
of line of questioning is going. Effectively, the matter was litigated to the 
highest court in the land and a decision was made by the highest court in 
the land as to what the law of New Zealand was and is, and the only people 
that can change the law is Parliament. 

Quinn Yes, but the Law Commission itself didn’t say that it was unlawful. It said 
that times have changed and we need to look at these things, and it made 
significant suggestions. But it didn’t actually say that what’s going on, from 
my reading of it, that it was actually unlawful, full stop. Am I correct? 

Rutherford Well, I’m not sure, but Parliament has actually gone to the step of trying to 
clarify the law, and you know— 

Quinn Well, it has accepted the recommendations that the law needed to be 
updated, given modern technology. That’s what it has done in the Search 
and Surveillance Bill. That’s all it’s done. It’s accepted that we’ve moved on 
to a fourth estate, a fifth estate, a sixth estate, and that we need to move 
with the times. But it didn’t actually say, to my knowledge and reading, that 
what was going on was actually unlawful, which you’re implying, and, as a 
consequence, the police in good faith, it seems to me, were acting on what 
was the law as it was known. And it’s not for the police to second-guess 
what the law might be. They can only go, it seems to me, by what the law is 
at any point of the day. 

Rutherford I’m not really sure what the relevance of that is to the situation in front of 
us. 
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Hide  Don’t worry, nor do we. 

Rutherford You know, I just don’t understand— 

Quinn  Well, I’m just— 

Rutherford I understand that the police will be concerned about their reputation. I 
mean, they should be as concerned about the risk to their reputation if the 
police are seen to get this fixed up fast, as they are from the situation they 
were in. I mean, I have great respect for the police. I’ve publicly already 
said, in my short time in the role, that the police are one of the most 
human-rights compliant organisations in the country, and are at a very grass 
roots, boots-on-the-ground level. And I’ve personally seen that in my own 
experience in the Hutt. So this is a situation where the court—the highest 
court—has determined what the law is. And, you know, we need to deal 
with it. 

Quinn  I agree with that. That’s why we’re here. 

Borrows And our role as the highest court in that hierarchy of powers is to dictate or 
to settle what the law is, and their response is to interpret that. And if 
they’ve said to us you’ve got a hole here and you need you need to fix it, 
then that’s what we’re about, right? 

Rutherford Yes. As I said, we certainly accept that in the circumstances you now find 
yourself there’s a need to make a law. 

A Member Going forward. 

Rutherford Yes, going forward. 

Borrows And it must give you some comfort knowing that the Search and 
Surveillance Bill is there and this is a fix that will last, at the most, 12 
months.  

Adams Can I just have a quick supp on that. Just that very point you made, there’s 
a need to fix it going forward. I wasn’t here, but from the reports I heard 
when the police were in front of us yesterday, they made it quite clear that 
some of these were serious cases that, and in their words, put lives at risk 
currently being investigated. So if they’re not able to rely on some of what 
was done prior to the 2nd September— 

Rutherford They are. 

Adams Well, this is what we have to be very clear about. You’re talking about 
making a position going forward, and what they’re talking about is stuff 
that’s already happened and has already observed and investigated and what 
have you— 
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Rutherford Sorry, yes, so investigations that have been under way, that haven’t yet 
come to court. 

Adams Yes, that’s right. So you have no problem with—I don’t mean to put words 
in your mouth, but I’m just trying to clarify what you’re telling us—are you 
saying you have no issue with us validating surveillance that’s already 
occurred that hasn’t yet come to court? Is that your position? 

Rutherford I would put it another way. Firstly, the Evidence Act allows evidence, 
ncluding video evidence, in cases of very serious offending to go in. That 
actually is the decision of the Supreme Court, three of the judges said that, 
no doubt, and the Chief Justice acknowledged that in her judgment. 

Adams But the effect of the judgment was that at the 2nd September those cameras 
were turned off. 

Rutherford The police turned them off, yes. 

Adams Well, they have to because they can’t knowingly, you know, they’re not 
going to knowingly collect evidence that’s improper. Section 30 is a catch-
all—you don’t go in saying we’re going to wrongfully collect this evidence 
as a plan. 

Rutherford That’s the dilemma you’re faced with from 2nd September when the 
decision was made, but what we are saying in our submission is that all 
evidence of serious offending—and you’ve made, actually, a law in the 
seizing of proceeds of crime. You’ve said that serious offending is over 5 
years. In the Misuse of Drugs Act I think it’s over 7. In the Crimes Act 
you’ve got similar stuff. So, you know, I think we’re not talking about 
evidence not getting in. 

Chauvel Can I just ask a supplementary on Amy’s question? I think, David, though 
the question is in respect of that hiatus period which we’ve tried to pin 
down with the police— 

Rutherford The two— 

Chauvel So 2nd September and they say they switched the cameras off very promptly 
after that. The Solicitor-General advised them of the effect of Hamed, the 
cameras are said to have gone off. So let’s say they went off on 2nd 
September. There’s going to be, whatever we do, a hiatus period of, say, 3 
weeks where the cameras were switched off. Amy says a month, you know, 
she might be right, I haven’t counted the days. Is your position that that’s 
just tough? 

Rutherford No, I’m just not sure what the evidence they could bring that would pull— 

Chauvel No, no, and I’m not— 

Rutherford All I’m saying is— 
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Chauvel So you’re saying that the existing law should govern that period and that if 
there’s a sufficiently grave offence the police will just have to start the 
cameras up again when we enact the new legislation under the new rules.  

Rutherford That would be the ideal thing, but I just don’t understand if the cameras are 
off how any evidence, any unlawfully gained video surveillance evidence is 
ever going to be— 

Chauvel You’re saying there’s nothing to validate. 

Rutherford There’s no— 

Hide  Maybe Parliament could retrospectively turn the cameras on! 

Adams  Legislate the time travel— 

Bridges  Legislatively we could, actually. 

Hide  Those cameras were deemed to be on! 

Chauvel But it’s a good point isn’t it? I mean, there isn’t anything to validate if the 
cameras are off. 

Adams  Well, not from the 2nd. 

Chauvel No, but all I’m talking about is the hiatus period, as you say, of a month 
maybe. They just have to rely on such evidence as has been collect without 
the cameras during that time no matter what we do. 

Rutherford And just to clarify, we would be saying in the case of serious offending, 
they would be able to bring in, under the Evidence Act, the video evidence 
that they’d collected before 2 September. 

Adams It’s not quite how the Evidence Act works, because the seriousness of the 
offending is not necessarily the only bar— 

Rutherford No, no, I understand. Sorry, yes, I understand. 

Adams So it doesn’t necessarily mean—you can’t just say “Oh, it’s a serious charge 
therefore you’re good to go.” We can’t give that impression. 

Borrows There’s no certainty in that, really. 

Rutherford No, I understand, and— 

Adams And serious offenders could well get off. We can’t say that that wouldn’t 
happen.  

Rutherford Well, I would certainly say that I would be hopeful that someone was doing 
some analysis of what the actual cases were. That— 
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Adams My point is that the seriousness of the charge is not the only determining 
factor under section 30. So even if we do that this doesn’t— 

Rutherford Maybe, but, you know, in the way—I mean, we quote Justice Blanchard’s 
paragraph in his situation where he’s weighing, you know, the damage done 
to the administration of justice by one versus the damage done to the 
administration of justice by the other. I mean, that’s the situation you’re in. 
We can’t advise you on those particulars in those facts. And you’re going to 
have to understand what the cases are that you’re looking at and what the 
balance is. And I’m sorry we can’t help. 

Adams  No, I’m just trying to get very clear what your position is. Thank you. 

Hide  May not need to build another prison. 

Rutherford No. 

Burrows Rodney’s got a question. 

Hide Yes, just—I’m sorry I missed your submission and I apologise, no 
disrespect. Just a thing in my head—is there a hierarchy of human rights in 
this particular case? Maybe, maybe not, I don’t know. But, just, when I look 
at this I find it different having a policeman, or an agent of the State, search 
my house with a warrant—bugger off—versus them leaving a camera 
running for a month and covertly surveilling me. So I feel the invasion, 
conceptually, is much greater. There’s something, sort of tidy about a 
person getting a warrant to trespass, basically, and having a look around and 
then leaving and you know they’re there. But there’s something very freaky 
about a camera running for a month. And I’m totally mystified that anyone 
looking at this would think that a normal search warrant could cover covert 
surveillance. Just beats the heck out of me that Government has been 
advised that somehow that that’s OK, whatever the courts would think. 
But, in your terms of human rights is there a hierarchy, and is that sort of 
like a greater invasion somehow? 

Rutherford I’ll defer to Jeremy on this. 

Pope Well, it’s the same human right that is being attacked, so it’s really a 
question of the degree to which an invasion of that right has taken place. I 
think you’ve stated the case, you know— 

Hide That there is a degree—so it’s the same right but there is a sort of greater 
degree of invasion. It’s like there’s an assault and there’s a real assault, sort 
of thing, but they’re both assaults. And so this an assault on privacy where a 
person comes in to your private property and space, and invades it, if you 
like, versus a month of 24/7 surveillance is the same assault, right, but it’s 
more serious because it’s over a longer period. And more freaky in your 
head. And that’s why, when you apply for a warrant _____, it’s odd that a 
search warrant could cover it. Because it’s a different degree of invasion. 
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Pope Yes, well, if the judgment makes it plain that the police were aware that the 
warrant wouldn’t cover it, and didn’t ask the judge for a warrant, it would. 

Hide By the way, just to clarify that for you, I actually read the High Court 
statement by the governing police officer. Because it’s a bit ambiguous what 
Sian Elias says. And so, the police officer—and I probably misled people 
on this; in my own mind I interpreted what the Chief Justice said—but the 
police officer said he knew that he couldn’t get a warrant because he 
couldn’t get a warrant—no lawful authority. No time did he suspect that he 
was operating outside the law. So, that paragraph of the Chief Justice is 
open to interpretation that the police officer knowing acted outside the law. 
He knew he couldn’t get a warrant to do the surveillance, but he thought in 
getting a search warrant he was covered. If that makes sense. The odd thing 
about that to me is the advice that the police have been getting, the Minister 
has been getting, to me it has to be screw-eyed. And the odd thing to me 
about all of this is what the hell have our courts been doing on this until it 
got to the Supreme Court. Because, to me, it’s an obvious point the 
Supreme Court has made. Thank you. 

Locke Before video cameras were invented, about 20 years ago, we were still a 
civilised society. Were criminals running riot? That’s what I can’t 
understand, why there’s all this fuss about an inconvenience to the police 
because they’ll have to station some people on roads instead of having a 
video camera for a couple of months until we pass the Search and 
Surveillance Bill. 

Hide Yes, but the technology of the criminals has moved along a bit since they 
were using carrier pigeons too. 

Adams  Stakeouts and doughnuts— 

Rutherford I would just say, Keith, that it is a balancing of rights situation. There are 
serious human rights called in to question when people might be 
threatening people’s lives or their personal security. Those are very 
fundamental human rights. Just as fundamental as the right to be safe from 
unlawful search and seizure. 

Bridges Well, thank you very much, gentlemen. I think the comment of the 
morning goes to Rodney Hide with “freaky in your head”. 

Adams  Yes, it’s a legal term. 

Bridges  Whatever that means. Right, thank you very much. 

Rutherford Certainly what we’ve said, Mr Deputy Chairman, is that we are available to 
assist any officials or anything if that would help. 

Bridges  Thank you very much for the offer. 

Adams  Thank you. That was useful. 
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Chauvel That was a really helpful submission, thank you. 

Dr Rodney Harrison (transcript of hearing already in progress) 

Harrison —the activity of operating a camera to gain evidence is a search or seizure, 
but it has not ruled on the unreasonableness of that activity if it occurs 
without a trespass—in other words, off-the-target private land. So in that 
sense, all that Hamed has done is affirmed a fundamental principle, which is 
that police cannot gather evidence by means of an unlawful entry on private 
land, subject, of course, in all instances to the section 30 discretion to admit 
it, which I’d like to come back to.  

Now, the second point about the Crown Law advice and the reference to 
the decision affecting up to 40 pending trials and 50 police operations is 
this—and I made this point in my New Zealand Herald piece—the 
committee has to really approach that claim with huge scepticism, in my 
view, because the pending trials and operations are almost certainly not 
going to have involved installation of cameras by entry on the subject land, 
the observed land, itself. It is almost certainly going to be cameras installed 
elsewhere.  

I want to make just one more point, and I’ll come back to section 30. So 
there are three points. The third point is that the bill suggests that it’s 
legalising continued use of covert video camera surveillance in the exercise 
of a warranted search or where the surveillance is conducted in 
circumstances that do not amount to a trespass. Now, that contains a 
number of misapprehensions, because a search under warrant, as distinct 
from an interception or anything like that, does not authorise covert video 
camera surveillance, and I would be surprised if, factually speaking, the 
police have, prior to the Hamed case, actually being relying on search 
warrants for that purpose. The Supreme Court makes it plain that in the 
course of lawful execution of a search warrant, observations can be made, 
and no doubt camera images can be taken. But warrants have never 
authorised camera surveillance, and that’s what the Law Commission 
pointed out. So with the criminal disclosure regime we have, if the police 
had been actually doing this in the past, it would have been coming to 
attention. There’d have been cases on it. There haven’t been. I don’t believe 
that the police have been doing that. If they have and they’ve been 
suppressing the fact they’ve been doing it, then their actions do not deserve 
legislative validation, in my view. 

  Now, there are other points I want to make, but shall I pause there? 

Borrows If anyone’s got questions, and if not then maybe you can carry on. Has 
anyone got any questions? 

Hide Thank you for your submission. Look, we’re in a very difficult situation, 
and so too is the Government, because it seems to me that successive 
agencies of the State have been poorly advised by Crown Law as to the 
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law—that is to say that getting a search warrant covers video surveillance—
and they have been acting on that basis. We then get advised that this 2 
September decision is a bombshell. To me, I’m with you, it just seems to be 
a logical conclusion that a search warrant doesn’t allow covert surveillance, 
and that this bombshell is dramatic and everything that we’ve been doing 
up till now is now rendered unlawful, and essentially Ministers, the 
Government, and indeed Parliament is being spooked into passing 
retrospective legislation to make lawful what Crown Law had previously 
been advising was lawful when, in fact, it wasn’t. The gun to our head, in a 
way—and this is the political point—is that if we don’t, all these cases are 
going to fall over and bad guys are going to be departing our prisons at a 
great pace of knots, and lawyers like you who are clever will tie up the 
system. Now that’s basically, to me, the conundrum that we find ourselves 
in. Am I right in saying that— And we’ve got a further problem—just to 
share with you. There’s no media in the room, so it’s basically in private, I 
guess. Is it in private? 

Borrows No, it’s a public session. 

Hide It’s being recorded. Anyway, I don’t care; I’m leaving Parliament. Basically, 
the same crowd that have been advising the agencies and the Government 
and Ministers—and indeed prosecuting the case against you—are the ones 
now advising us. So we’re in a situation that everyone’s wrong, including 
the Supreme Court, including you, including the submissions, because we’re 
relying on this one stream of advice, if you follow me. 

Harrison Yes, well, I’m happy to respond to the points you’ve made. First of all, you 
say that successive agencies have been advised by Crown Law that this can 
be done under warrant. You know, I’m not aware of that advice, and 
obviously if indeed you’ve been presented with copies of the advice to 
confirm that, I can’t contradict it. 

Hide  No, I’m just assuming. 

Harrison I’d be astonished if Crown Law had given that advice, because it’s patently 
wrong and inconsistent with what the Law Commission had to say on the 
topic, and inconsistent with previous case law, including a Court of Appeal 
decision that said you couldn’t obtain a search warrant to conduct video 
surveillance. So, first of all, I’d question that, but I also acknowledge your 
point that if that advice was given and has proved to be wrong, then to 
receive advice from the same source as to the extent of the problem raises 
eyebrows a little bit. Now, again, the position is that it just doesn’t make 
sense that that’s happening, because the police would have to disclose that 
they had been carrying out the surveillance under warrant every time a 
prosecution was started, and the criminal Bar would be leaping up and 
down. It would be coming to notice all the time in respect of these existing 
prosecutions. Although I don’t know everyone, I haven’t heard boo about 
that. I don’t believe it.  
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Now, the gun to the head is simply not necessary. Section 30—I know 
you’ve heard this before—provides the balancing exercise. It’s quite plain 
that the critical point in our case that decided—that we won by 2½ judges, 
Justice Blanchard—the critical point was the duration of the exercise, the 
fact that it occurred on private property. Even then only the ringleaders, if 
you like—the alleged ringleaders— It is only the small fry, if you like, below 
the alleged ringleaders that get the evidence knocked out. So, you know, the 
gun to the head is that serious criminals will get off. The answer is that 
section 30 is the mechanism that will actually, in the vast majority of cases, 
ensure that doesn’t happen.  

Can I just say one more point? The Supreme Court was very concerned to 
know if the police had proceeded as they had on the basis of legal advice. 
And the answer was—and this is in the judgment—they had not obtained 
legal advice about the legality of using or invoking the warrants, and indeed 
the officer in charge admitted under cross-examination that he knew a 
search warrant couldn’t authorise the covert surveillance. Now, how does 
that fit in with the Crown Law claim that they’d been advising agencies that 
it can be done? This is the biggest covert surveillance operation, if not the 
only operation, that I’m aware of. They didn’t receive the advice in this 
case, and the officer positively knew it couldn’t be done. Now, if in a 
hypothetical other case the police had been advised it was legal, judges in 
other cases and the Court of Appeal below have said: “Reliance on legal 
advice is a factor for the section 30 balancing test that might well operate in 
the prosecution’s favour. Even if that advice is wrong, you acted 
reasonably, in Bill of Rights terms and in balancing exercise terms, in 
proceeding on the basis of that advice.” So I question the Crown’s claim, 
but if it’s true, it will factor in under section 30. 

Hide Yes. I may be doing Crown Law a disservice. I just assumed that the advice 
they’ve given this committee about what they believe the situation to be 
before 2 September would be the advice, if asked by agencies, up until 2 
September, so their petition— 

Harrison Well, that didn’t emerge in our case, and you’d have expected it to emerge 
in our case, wouldn’t you?  

Hide  Yes. No, fair comment. 

Harrison  I mean, if they were going to say “Look, we relied on legal advice.”, this was 
the opportunity for them to do so.  

Hide Yes. Just one last question. In your view, the sky wouldn’t fall in if this 
Parliament did nothing? 

Harrison In my view, the sky would not remotely fall in, and the section 30 discretion 
under the Evidence Act is being exercised very conservatively. My view is 
that it’s altered the law in favour— The balance is in favour of the 
prosecution, compared with the previous law, but that is neither here nor 



UNCORRECTED TRANSCRIPTS OF HEARINGS OF EVIDENCE  

132 

there. The point is that, mostly, the evidence doesn’t get excluded, even if 
there is impropriety. 

Hide  Yes. 

Harrison So the sky won’t fall in, but, constitutionally, the sky will fall in if you enact 
legislation—and you’re hearing this from a lot of people—with 
retrospective effect, particularly when you have a mechanism that will 
enable the public interest to be factored in and balanced. It’s right here in 
section 30. It’ll work. I promise you it’ll work. 

Hide One last question, and I’m sorry I’ve taken a lot of time— Crown Law has 
advised all the agencies to switch the cameras off, and so the police have 
said they have. Now what you’re saying is they could still have the cameras 
on? 

Borrows Well, that’s a bit speculative, isn’t it? 

Hide  No, it’s important— 

Harrison This is the point, isn’t it, and this is what I said in my New Zealand Herald 
piece—and I don’t expect you will have read it—I don’t have a problem 
with enacting the search and seizure bill provision for the future. 

Hide  OK. 

Harrison I mean, if you pass that emergency legislation tomorrow, the cameras go 
back on, don’t they?  

Hide  Yes. 

Harrison The issue is the retrospectivity of validating the cameras that have been 
operating down to this point.  

Hide  Thank you. 

Adams Good morning. Thank you very much for that. It’s certainly useful to hear 
from you. Two things— I’ve got the main question I wanted to ask you, 
but I just want to touch on where you finished off with Rodney Hide 
around the use of section 30 to sort of validate anything that we would 
otherwise want to get in. Have you reached a view or have you considered 
the position of people who have already been convicted—presumably 
serving their sentences or have served their sentences—on the basis of 
relying on Gardiner or Fraser or one of these other judgments that were the 
sort of leading case law on this, prior to Hamed, and there won’t have been 
a section 30 assessment done by the trial judge, because if they’re relying on 
Fraser or Hamed for over-the-fence surveillance, that would’ve been deemed 
not to be necessary. So we won’t be able to rely on section 30, because that 
won’t have been done by the trial judge. The conviction has been entered. 
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Do you have a view on the position of those offenders if we don’t know 
seek some clarity around what it means to their convictions? 

Harrison I think that that’s a very hypothetical scenario, because people who’ve been 
convicted because they haven’t pursued an evidence objection they could 
have with hindsight upon reading Hamed are going to have a hugely uphill 
battle. But, conversely, I don’t think there are any people to speak of 
who’ve taken the evidence objection and then been wrongly convicted, 
because I’d know about it. Those cases would have featured as reported 
cases. I don’t see that as an issue, and if it is, you certainly don’t pass 
retrospective legislation effectively removing their right to object belatedly 
to being wrongly convicted. I mean, that’s an even worse, a more egregious, 
breach of fundamental principle than what we’re currently discussing. 

Adams OK. I’m not sure that I’m completely convinced of that, but OK. The 
question I wanted to ask you in the main was earlier on when you made 
your introductory remarks you were very clear around your view of what 
Hamed actually did, and I tend to agree with you in terms of the actual 
scope of that ruling, in as far as it relates only to trespass surveillance, as 
we’ve been calling it, for want of a better term, and it doesn’t make any 
ruling on over-the-fence surveillance. But I would have thought that there 
were some reasonably or some very strong obiter comments around the 
legality of over-the-fence surveillance, comments along the line of “It’s not 
specifically authorised.”, “It’s unlawful.”, and the like, which really do, even 
though they haven’t ruled on it—you’re quite right—they’re strong enough 
from the highest court in the land that we would be fairly foolhardy to 
ignore the fact that the first time that comes before the court that’s exactly 
where the court is likely to go. Even though you’re right to say that no 
ruling has been made on that, are we not reasonable in assuming that the 
problem may not have happened yet but it’s fairly clear that it will the first 
time that sort of case comes up? And on that over-the-fence surveillance— 

Harrison You were just breaking up a little bit then towards the end, but I think my 
response to the point if I understood it is that, in fact, if you read the 
judgments as a whole, the majority hold that, consistent with previous case 
law, as regards surveillance off private property, the principle that police 
can do what an ordinary citizen can do prevails. It’s only the Chief Justice 
who analyses that issue and comes to the conclusion that, constitutionally, 
the police need specific empowerment to do what they do, and in particular 
to engage in surveillance. She’s in the minority. I happen to agree with her, 
but it wasn’t an issue in our case, because an ordinary citizen could not have 
done what the police did—namely, trespass on someone else’s land and 
install surveillance cameras. 

Adams No, that’s right. Well, on that point, then, if I could just break in, because I 
know other members have questions. If that’s your view, then, that in fact 
the majority of the court in Hamed confirms that you can lawfully do over-
the-fence surveillance in the circumstances that we saw in Fraser and 
Gardiner and the like, would you then agree with the submission we heard 
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yesterday from the Law Commission—or at least certainly Professors 
Burrows and Warren Young—which is to say that in so far as this bill deals 
with over-the-fence surveillance, and I know that wasn’t the case in Hamed, 
but in so far as it deals with over-the-fence surveillance, it isn’t in fact 
retrospective; it is more declaratory because it’s merely stating the law as it 
is and continues to be? Would you agree with that? 

Harrison You’ve got to distinguish between legality in terms of empowerment to do 
it and the possibility that in a particular case it might constitute an 
unreasonable search contrary to section 21. 

Adams  Yes, that’s right, but this bill preserves that distinction. 

Harrison Yes. So in a sense it could be said that as to the legality, the first of those, a 
bill with retrospective effect as a matter of generality reflects the existing 
law. The problem is that in a particular case, your over-the-fence 
surveillance might still breach the Bill of Rights, because it’s excessive and 
unreasonable. If you take an over-the-fence surveillance of a backyard with 
someone’s swimming pool in it or spa and they happen to be wandering 
around in the nude, even if they’re smoking cannabis joints at the same 
time, or wandering around in the nude filling deal bags, the court might say 
that the extent of the intrusion and maybe its duration constitutes a breach 
of section 21. Well, that has to be left to be determined on a case-by-case 
basis.  

Adams And are you aware that this bill does that? It will specifically preserve the 
ability to challenge the reasonableness of a search, and it would only be 
stating that it is not in and of itself unlawful, but absolutely leaving that 
ability for that case-by-case reasonableness assertion, which actually as I 
read it is exactly what the Law Commission commented was the case. So in 
that sense for over-the-fence I would maintain that it’s merely a statement 
and a reaffirmation and removing any doubt on that point. 

Harrison Well, no, I’m not aware of that, in the sense that I haven’t read the 
provision that says that. But my answer to that is why pass a bill that 
purportedly reaffirms existing law with retrospective effect? I mean, if 
you’re confident of that proposition, you don’t need the bill to be passed 
with retrospective effect. 

Adams  I would suggest to remove the very doubt that the Chief Justice has caused.  

Harrison If there’s a legal doubt, then you’re taking away people’s rights by removing 
their ability to argue the doubt. Trust the courts to get it right. Don’t panic 
and pass, on your hypothesis, unnecessary legislation.  

Adams I guess the doubt exists because, as a result, the police have now turned off 
the over-the-fence cameras, and so we need to give them some certainty as 
to whether they can or cannot have those cameras operating over the fence. 
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Harrison The surveillance that’s happened down to this point until they turned off 
the cameras will just have to take its chance in court. Pass the legislation 
with prospective effect only and they can turn the cameras back on.  

Chauvel Rodney, thanks for your submission.  

Hide  That’s alright. 

Chauvel Ha, ha! The other Rodney.  

Harrison Yes, me. 

Chauvel I just wonder if I could put how we’ve sort of tried to conceptualise things, 
at least on our side of the table, to you and just get your reaction. There are 
three categories of situation here. There’s the case for going forward after 
the legislation’s passed, and as you say it’s open to Parliament to clarify the 
regime that ought to apply. Warrants from a judge for covert surveillance 
over a certain threshold would be what we would plump for, pending a full 
fix-up by Parliament under the Search and Surveillance Bill or whatever. 
The intermediate category relates to existing cases and trials, and as you say 
there is a power already for judges to deal with those situations, principally 
through the discretion in the Evidence Act. We could look at enhancing 
that, as the Law Society suggested, or we could leave it alone.  

Harrison Leave it alone, yes. 

Chauvel Yes. Then there’s the case of existing convictions, and as you, I think, with 
respect, rightly say, there’s a high hurdle for people to try to disturb existing 
convictions, but that’s the other category of situation here. Are there any 
other situations we should be considering? 

Harrison No, I don’t think so. That seems to me to cover the permutations you’re 
looking at.  

Chauvel The other question I had relates to advice that a number of us have 
received that—and it’s not really germane to how we deal with all of this, 
but given that we’ve had the same advisers at the committee stage here who 
argued the case in the Supreme Court—the matters dealt with particularly 
in the reasons of the Chief Justice were not really fairly and squarely argued 
before the Supreme Court. And I thought it was important to give you the 
opportunity, since you were there as well, to respond to that suggestion. 

Harrison Well, if that’s a reference to the Chief Justice’s discussion of what I might 
call the inherent powers of the police, I’ve already touched on that. I agree 
it wasn’t argued. That issue was not argued, because, as I have just said, it 
didn’t arise. It would have arisen if it’d been over-the-fence surveillance, but 
because an ordinary individual lacks the power to trespass on land and 
install surveillance cameras, there was no point in the police arguing that 
they had that ordinary person’s power. So that aspect wasn’t argued. I think 
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everything else that all of the judges dealt with was pretty thoroughly 
argued, if that helps. 

Chauvel Thank you. 

Borrows OK. Can I just say again thanks very much for making yourself available at 
such short notice, and bearing in mind your only recent return to the 
country. We appreciate you being involved this morning. 

Harrison Well, I’m happy to have been of assistance, and thanks for the opportunity. 

Borrows All the best. 

Harrison Thank you. 

conclusion of evidence 

 


