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SUMMARY: SUPPRESSING NAMES AND EVIDENCE – NZLC R 109 

 

1 The Law Commission’s recommendations for changes to the law relating to the 

suppression of information in criminal cases are contained in Report 109, 

Suppressing Names and Evidence. 

2 Sections 138 to 141 of the Criminal Justice Act 1985 set out statutory powers of 

the courts to close the court and restrict publication of information in criminal 

cases. The Law Commission’s review of these provisions forms part of the 

Criminal Procedure (Simplification) project being conducted jointly by the Law 

Commission and the Ministry of Justice. The wider project will result in a new 

Criminal Procedure Bill, which is expected to be introduced into Parliament in 

2010. 

3 Report 109 recommends that sections 138 to 141 of the Criminal Justice Act 1985 

be repealed and replaced by a new framework for the suppression of name and 

evidence, and the closure of the court, which should be included in the new 

Criminal Procedure Bill. The Law Commission has concluded that some change is 

required to the existing framework, to place greater emphasis on the principles of 

open justice and freedom of expression, and to ensure that the grounds on which 

they may be departed from are transparent, explicit and consistently applied. 

4 The most significant change recommended is in the area of name suppression. The 

courts currently have a broad discretion to prohibit publication of names or 

identifying particulars of people accused or convicted of crimes. The Law 

Commission recommends a clearer test for name suppression, with specified 

grounds set out in legislation. 

5 A summary of the key recommendations contained in the report is set out below.  

 

Suppression of evidence or submissions 

 

6 At present, the court may forbid publication of evidence or submissions where it 

is of the opinion that it is required in the interests of justice, public morality, the 
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reputation of any victim of any alleged sexual offence or offence of extortion, or 

the security or defence of New Zealand. 

7 The Law Commission considers that the presumption of openness in this context 

should be departed from only sparingly and on clearly articulated grounds. As far 

as possible, the legislation should identify the particular interests that may warrant 

the exercise of the suppression powers. 

8 The Commission does not believe that public morality remains a useful or 

appropriate ground. It also questions the current formulation of the ground that 

singles out sex offence and extortion victims as categories whose reputation needs 

greater protection than most other crime victims.  

9 The report recommends that the court should have the power to make an order for 

the suppression of evidence or submissions where it is satisfied that: 

(a) the interests of the security or defence of New Zealand so require;   

(b) there is a real risk of prejudice to a fair trial; 

(c) the order is necessary to avoid undue hardship to victims; 

(d) publication would endanger the safety of any person; or 

(e) publication would be likely to prejudice the interests of the 
maintenance of the law, including the prevention, investigation and 
detection of offences. 

Suppression of name of accused or convicted persons 

10 The strongest concerns in submissions and consultation were expressed in relation 

to orders made under section 140 of the Criminal Justice Act 1985 suppressing 

names of accused or convicted persons. There was a perception that in the lower 

courts, orders suppressing the names of people accused or convicted of crimes 

were made too often, and inconsistently. 

11 Section 140 gives the courts a broad discretion to prohibit publication of names or 

identifying particulars of people accused or convicted of crimes. There are no 

criteria set out in the legislation for the exercise of this discretion. The Law 

Commission has concluded that the statutory grounds on which name suppression 
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may be granted need to be specified in legislation. They should reflect the high 

threshold required by the leading cases. This would provide greater certainty for 

applicants and for those opposing applications, and should help improve 

consistency of decision making.  

12 The report recommends that the courts should have the power to make an order 

prohibiting publication of the name, address, or occupation of a person accused or 

convicted of an offence, or any particulars likely to lead to that person’s 

identification, on any of the following grounds:  

(a) where there is a real risk of prejudice to a fair trial; 

(b) to prevent undue hardship to victims;  

(c) to prevent extreme hardship to the accused and/or persons connected 
with the accused; 

(d) where publication would endanger the safety of any person;  

(e) where publication would identify another person whose name is 
suppressed by order or by law; 

(f) where publication is likely to prejudice the interests of the 
maintenance of the law, including the prevention, investigation and 
detection of offences; 

(g) where publication would cast suspicion on other people that may 
result in undue hardship. 

Interim orders for name suppression 

13 Particular difficulties can arise where pre-trial applications for interim name 

suppression are made in the list court, due to pressure of time and lack of 

information. The Law Commission recommends a special procedure to preserve 

the court’s ability to make an order suppressing the defendant’s name when more 

information is available, but to avoid the situation in which interim orders are 

made in the list court and then simply continued from one appearance to the next. 

14 On first appearance, an accused should be entitled to an interim order for name 

suppression if he or she advances an arguable case for suppression. The order 

should expire at the next appearance (which is usually two or three weeks later). 

This gives the accused an opportunity to seek legal advice and, if appropriate, 
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gather evidence to support another application. The interim suppression order 

should not be renewed unless evidence supporting the grounds is produced. 

Suppression of names of victims 

15 The Criminal Justice Act 1985 provides for automatic suppression of the names of 

victims of specified sexual crimes subject to the power of the court to permit 

publication. This automatic protection is appropriate and should continue, subject 

to the power of the court to permit publication at the victim’s request. 

16 The report does not recommend automatic suppression of the names of all victims 

of other criminal offences. While publication of the name of a victim may cause 

harm in some cases, in many others it will not. The appropriate approach is to 

ensure that where there is a risk of damage in a particular case, the court has the 

power to suppress the victim’s name. The report recommends that the court 

should have the power to suppress the names of victims: 

·  where publication would endanger the safety of any person; or  

· where publication would cause undue hardship to a victim. 

Suppressing names of witnesses 

17 Although the impact on a witness of the publication of their name will not usually 

be as significant as on a victim, there will be occasions on which name 

suppression is justified. The report recommends that the court should have the 

power to suppress the names of witnesses: 

·  where publication would endanger the safety of any person; or  

· where publication would cause undue hardship to a witness. 

18 It also recommends repealing section 139A of the Criminal Justice Act 1985, 

which provides automatic suppression of the names of child witnesses in criminal 

proceedings. It is anomalous that the names of child witnesses should be protected 

automatically when the names of child victims are not. While there will be 

justification for suppressing the names of child witnesses on many occasions, this 

can be accommodated within the general grounds of safety and undue hardship. 
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Closing the court 

 

19 Under the Criminal Justice Act 1985, the court may be closed to the public where 

required in the interests of: 

· justice; 

· public morality; 

· the reputation of any victim of any alleged sexual offence or offence of 
extortion; 

· the security or defence of New Zealand.  

This power cannot be used to exclude any accredited news media reporter, 
“except where the interests of security or defence so require”.  

20 Closure should be a measure of last resort, permitted only in exceptional 

circumstances where the court is satisfied that the making of suppression orders is 

insufficient to protect one or more of the interests at stake. The Law Commission 

does not consider that the provisions of section 138 adequately reflect the high 

threshold required for closing the court. Greater specificity in the legislative 

grounds is required. 

21 The Law Commission recommends that there should be a power to close the court 

(subject to exceptions for members of the media) in criminal proceedings: 

(a) where the court is satisfied that the order is necessary to prevent undue 
disruption to the conduct of proceedings; or 

(b) where the court is satisfied that: 

·  the security or defence of New Zealand so requires; or 

·  the order is necessary to avoid a real risk of prejudice to a fair trial; or 

·  the order is necessary to avoid endangering the safety of any person; 
or 

·  the maintenance of the law, including the prevention, investigation 
and detection of offences so requires; 

AND the court is satisfied that an order for suppression of name or evidence alone 

is not sufficient to offset the risk identified. 
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22 Except where the interests of security or defence so require, the power to close the 

court should not be exercised so as to exclude members of the media. The current 

Act provides for “accredited news media reporters” to be allowed to stay in court, 

without defining the phrase. While in practice the courts have adopted various 

methods of determining who is accredited, with the increasing number of people 

publishing information about court proceedings on the Internet, it is only a matter 

of time before there is a dispute as to what the phrase means.  

23 The Law Commission therefore recommends that the exceptions to the closure of 

the court be limited to members of the media who are subject to a code of ethics 

and the complaints procedure of the Broadcasting Standards Authority or the 

Press Council, or such other persons reporting on the proceedings as are permitted 

by the court. 

Other issues 

The paper discussed a number of other issues that arise with suppression. The 

more significant issues include: 

 

National register of orders 

 

24 A number of media organisations pointed to the difficulty journalists have in 

finding out about the existence or precise terms of suppression orders in particular 

cases. The Ministry of Justice has been exploring ways of improving the 

availability of accurate information on suppression orders for some time. The 

report recommends that this matter be given priority. 

 

Impact of the Internet 

 

25 The effect of the Internet on suppression orders is an issue of increasing 

significance. The report recommends that where an Internet service provider or 

content host becomes aware that they are carrying or hosting information that they 

know is in breach of a suppression order, it should be an offence for them to fail 

to remove the information or to fail to block access to it as soon as reasonably 

practicable.  
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Standing of the media to appeal 

26 While news media have the right to seek audience on questions of suppression, 

they do not have standing to appeal against a decision, as they are not parties to 

the criminal proceeding. The report recommends that the media should have 

standing to appeal.  

 

Offences and penalties for breach of suppression orders 

 

27 The report recommends that breaches of suppression orders should continue to be 

strict liability offences, so that an offence will be proved unless the defendant can 

show, on the balance of probabilities, that he or she acted honestly and with due 

diligence.  

28 The Law Commission also recommends that the penalties for breaches of 

suppression orders be increased to the level proposed in clause 171 of the Search 

and Surveillance Bill 2008. The maximum penalty for breaches of suppression 

orders would be six months imprisonment, or $100,000 in the case of a body 

corporate. The maximum fine would be directed at the worst sort of offending, 

which would be a knowing breach, part of a pattern of similar conduct, having 

major ramifications for the administration of justice (for example, resulting in the 

abandonment of a number of trials).  

29 The report notes that if the penalties for breaches of suppression orders are 

increased, the case for a reliable and up-to-date register of suppression orders to 

allow journalists to confirm the terms and duration of the order becomes even 

more compelling. 

 


