                 Submission to the Ministerial Review

Panel on the Foreshore and Seabed Act on behalf of the New Zealand Labour Party by Hon. Dr. Michael Cullen
Preliminary considerations

A number of Maori organisations appealed against a High Court decision which upheld the 1963 decision, In Re the Ninety Mile Beach. This stated that all Maori customary rights in the foreshore had been extinguished except where there was contiguous Maori land ownership down to the foreshore.

The appellants posed a number of questions to the Court of Appeal. In the end the Court decided to not answer most of those questions, instead ruling on just two matters. They were:

(a) Was the 1963 decision correct?

(b)  Did the Maori Land Court possess the jurisdiction to rule on customary property issues? 

The answer to the first question was an unequivocal no. This answer was undoubtedly correct and followed established jurisprudence in other common law jurisdictions.
The Court gave an equally unequivocal yes to the second question. However, in this instance the argument was more strained and, for obvious reasons, rested on no precedents from elsewhere.

The Court concluded that the 1993 Te Ture Whenua Maori Act implied that the foreshore and seabed was land for the purposes of the Act. There is no such reference in the Act or in the debates on it in Parliament. It should also be noted that the 1993 Act was passed on the assumption that In Re Ninety Mile Beach was settled law. 
It is important to understand that the decision was far from all-embracing or conclusive.
It stated that Maori customary rights could still endure in the foreshore and seabed even where there was not contiguous Maori land ownership. But it very carefully pointed out that there were many hurdles in fact and in law before any such claim could be made out.  

It did not say, imply, or provide any basis for the oft-repeated assertion that in any legal sense Maori “owned” all or most of the foreshore and seabed, whatever “owned” could be taken to mean. 
The decision created significant problems. The first was that many Maori, for whatever reasons, misinterpreted it to mean that all that was required was to go to the Maori Land Court to get the assumed rights of ownership, not to find out whether there were any such rights.
 The second was that many pakeha assumed exactly the same thing (thanks to sensationalist media coverage).

The third was, as the Court said, the law remained very uncertain. In particular, the Court gave no real guidance as to the tests to be applied by the Maori Land Court, even though considerable jurisprudence existed elsewhere.

The fourth was that the Te Ture Whenua Maori Act was ill-suited to be the framework within which to develop that jurisprudence. Apart from the explicit assumption in the Act that all land is Maori customary land, unless otherwise determined, it also provided for such land to be turned easily into freehold title with all that that implies.
Despite many assertions to the contrary, subsequent experience has shown that issues such as free access are real ones, not simply pakeha jumping at shadows on the wall. In all negotiations undertaken by the previous government the issue of restrictions on access was on the table.
The Foreshore and Seabed Act was developed as a response to these legal and political challenges. It was highly controversial and the subject of difficult political negotiations.
The Act has five main elements:

(a) Earlier legislation stating that the Crown owns the foreshore and seabed was repeated but with the crucial addition that the Crown was the beneficial as well as the legal owner. This meant that parliament had clearly stated that the Crown’s title was not simply a radical or underlying one, though it is highly unlikely that earlier parliaments understood their legislation to mean merely that. However, the ownership established by the 2004 Act is limited to the extent that it does not affect customary rights established under the Act’s processes.
(b) Common law rights of access and navigation were codified and given statutory protection.

(c) The ability to gain customary title (and thence freehold title) was removed. But where the High Court held that such “territorial customary rights” had existed then either the Crown and the successful applicants had to negotiate an agreement “as to the nature and extent of the redress to be given by the Crown in recognition of the finding by the High Court” or make an order to establish a foreshore and seabed reserve to acknowledge the exercise of kaitiakitanga by the applicant group provided that the area was held for the common use and benefit of all New Zealanders (with no ability to collect fees).
     (d)The Maori Land Court had jurisdiction over the issuance of specific customary rights orders to carry out recognised customary rights. At the insistence of New Zealand First provision was also made for non-Maori groups to make application to the High Court for customary rights orders.
(d) The common law tests to be applied by both courts were codified and given statutory force.  
The Act allows exploration of customary rights, but crucially short of the award of actual customary title. In addition, as has been seen with Ngati Porou, it allows for comprehensive negotiations over customary rights claims.
Labour welcomes the review of the Act as an opportunity to create an enduring consensus on the way forward. In our view any changes should recognise certain fundamental imperatives. These should include:
     (a) recognition of enduring Maori customary rights

(b)  maintenance of existing public rights

(c) no new freehold title to, or sale, of foreshore and seabed land.
Each of these, of course, is subject to qualification in some form or another.

The structure of the Act and potential changes
Sections 7 to 9 of the Act consist of the codification of the previous common law public rights. These should be retained in their entirety.

Sections 10 to 12 deal with the issue of jurisdiction. These may need to be rewritten in the light of comments below.

Section 13 is the section that vests full legal and beneficial ownership in the Crown. This section should be amended by removing the reference to absolute property and instead providing that the vesting occurs in order that the Crown can administer the area for the common use and benefit of all New Zealanders.
Section 14 provides for the general ban on alienation by the Crown. This should be retained.

Sections 15 to 25 are technical and need to be retained.

Section 26 and 27 provide for restrictions on public access for such reasons as the existence of wähi tapu. The general thrust of these sections is appropriate but the details should be revisited in the light of comments below.

Sections 28 to 31 are essentially consequential on earlier sections.

Sections 32 to 45 are arguably the most controversial of the Act (other than S.12 which barred existing applications before the Maori Land Court from proceeding).
These sections define and limit the inherent jurisdiction of the High Court to consider customary rights claims. In essence, the sections prevent the Court awarding customary title (referred to in the Act as territorial customary rights) but provide that where the Court concludes that, but for the passing of the Act, such rights would have been recognised then either the Crown must enter into discussions to negotiate an agreement with the applicants or the applicants may gain an order for the creation of a foreshore and seabed reserve administered by a board as a reflection of kaitiakitanga.
These sections also codify the common law tests to be applied by the High Court.

We make the following suggestion for changes:

(a) the most important is to restore the ability to apply for an award of customary title. Subject to (b) below, application should in the first instance be made to the Maori Land Court but with a right of appeal by both applicants and objectors to the High Court. We suggest the Maori Land Court both because it preserves more of the effect of the Ngati Apa decision and because it would in any case be drawn in on issues of tikanga and boundaries.
(b) statutory codification of the common law tests should be retained subject to the panel making any suggestions for changes. To wait upon protracted legal arguments developing a New Zealand jurisprudence in this respect would defeat the purpose of what many are seeking: both certainty and equity.

(c)  provision should be made for recognition of customary transfer for some period after 1840.

(d)  further thought needs to be given to just what powers the possession of customary title would involve. The current provisions relating to a foreshore and seabed reserve form a useful starting point. Consideration would need to be given to the relationship to other legislation, such as the Resource Management Act. In this respect the agreement with Ngati Porou might be a helpful reference point.

(e)  it should be stated that any land held under customary title should be administered for the common use and benefit of all New Zealanders.
(f)  there should be a ban on the charging of fees for access, navigation, and non-commercial usage of customary land.
(g) for the avoidance of doubt, the ban on Crown alienation should be extended to land held under customary title.
(h) customary title should not be able to be converted into freehold title. 
Part 3 of the Act (sections 46 to 65) relate to applications to the Maori Land Court for specific customary rights orders. A number of applications have been made. There seems no reason to amend substantially this part. However, it would not be difficult, and would substantially simplify the Act and make it more consistent with a tikanga-based view, if it was combined with the procedures relating to the award of customary title. There would still be different threshold tests for full customary title versus specific rights orders.
Part 4 relates to applications for customary rights orders by non-Maori groups. This part could be removed as it is most unlikely any such group exists that could meet the required tests.

The remainder of the Act consists of consequential technical matters.

Finally, no submission is made in relation to such matters as general resource utilisation issues in the coastal marine area other than to suggest that a review of the Act may be a useful opportunity to consider a comprehensive approach to them.

I would be happy to meet with the Panel to discuss this submission. 

Summary
The following significant changes are proposed:

(a) restore the ability to obtain customary title where the appropriate tests are met

(b) application should be made to the Maori Land Court but with a right of appeal by both applicants and objectors to the High Court

(c) retain a statutory codification of the common law tests

(d) provide that where customary title is granted the area be administered for the common use and benefit of all New Zealanders
(e) similarly provide that Crown ownership be for the purpose of administering the foreshore and seabed for the common use and benefit of all New Zealanders
(f) provide for a ban on the charging of fees for access, navigation, and non-commercial usage of land held under customary title

(g) remove the ability for such land to be transferred into freehold title.
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