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Purpose of these Terms of Negotiation

1. This document, known as the Terms of Negotiation, sets out the scope, objectives, general procedures and “ground rules” for formal discussions between Te Kotahi ā Tūhoe and the Crown (as defined in paragraph 7 below) on behalf of Ngai Tūhoe (as defined in paragraphs 4-5 below) regarding the settlement of Ngai Tūhoe Historical Claims (as defined in paragraph 12 below). 

2. In particular, these Terms of Negotiation record the intentions of Te Kotahi ā Tūhoe and the Crown and regarding the negotiations process, including the intention to negotiate in good faith and honour.
3. These Terms of Negotiation are not legally binding and do not create a legal relationship.  However, Te Kotahi ā Tūhoe and the Crown acknowledge that each expects the other to comply with the terms set out in this document during negotiations.
Ngai Tūhoe 

4. Ngai Tūhoe comprises those persons who descend from the eponymous ancestors, Tūhoe or Pōtiki and includes any person who is a member of any Ngai Tūhoe hapū or marae, including the list of hapū identified in Appendix 1 attached.
5. The detail of the definition of Ngai Tūhoe will be developed further over the course of the negotiations for inclusion in any Deed of Settlement that may be agreed between the parties.

6. Ngai Tūhoe claims which make up part of the Ngāti Ruapani ki Waikaremoana claimant grouping in so far as they relate to Ngai Tūhoe will be included in these negotiations. 

The Crown

7. The Crown:
a. means Her Majesty the Queen in right of New Zealand; and
b. includes all Ministers of the Crown and all government departments; but
c. does not include:

i. an Office of Parliament; or
ii. a Crown entity; or
iii. a State Enterprise named in the First Schedule to the State-Owned Enterprises Act 1986.

Guiding Principles

8. Guiding Principles are regarded as reciprocating attitudes and behaviour by which the opportunities and risks of negotiations will be explored in order to achieve the best settlement outcome.  The attitudes and behaviours of Te Kotahi ā Tūhoe and the Crown in these negotiations will be founded upon the tikanga of Korero Rangatira, which respects the following:
a. the mana motuhake of both parties;
b. the accountabilities and responsibilities owed to constituent groups;
c. the negotiations and settlement objectives, priorities and values contribute to a new generation of a Crown /Ngai Tūhoe relationship;
d. the formative literature of Te Urewera Hearings processes including the Waitangi Tribunal Te Urewera report; and
e. a commitment to a constructive relationship which enables the parties to work together to achieve the best outcomes. 
Objectives of the negotiations 
9. Te Kotahi ā Tūhoe and the Crown agree that the primary objective of the negotiations will be to negotiate in good faith and achieve a fair and generous settlement of all Ngai Tūhoe Historical Claims (as defined in paragraph 12 below) that:
a. is comprehensive, final, durable and fair in the circumstances;
b. will not:

i. diminish or in any way affect any rights that Ngai Tūhoe has arising from Te Tiriti o Waitangi/the Treaty of Waitangi and its principles, except to the extent that the claims arising from those rights are settled; or

ii. extinguish any aboriginal or customary rights that Ngai Tūhoe may have;

c. recognises the nature and extent of the breaches of the Crown’s obligations to Ngai Tūhoe under te Tiriti o Waitangi/the Treaty of Waitangi and its principles; and
d. will enhance the ongoing relationship between the parties (both in terms of te Tiriti o Waitangi/the Treaty of Waitangi and otherwise).
e. gives priority and urgency to the achievement of settlement goals and outcomes in a way that accommodates a Ngai Tūhoe and Crown negotiation process. 

Ngai Tūhoe-specific objectives

10. The Crown acknowledges that Ngai Tūhoe will engage in settlement negotiations to achieve the following: 

a. whakaea – to achieve requital for raupatu from the Crown and other iwi, and to establish a new generation iwi/Crown/Ngai Tūhoe relationship;

b. to redress the effect that Crown breaches have had on the economic, social, cultural, and political well-being of Ngai Tūhoe;
c. to restore Ngai Tūhoe’s ability to regain their economic base;
d. to enhance Ngai Tūhoe’s social, cultural, economic and political levels of achievement; and

e. to effect a programme of restoration that is generationally relevant. 
Crown-specific objectives

11. Ngai Tūhoe acknowledges that the Crown will engage in settlement negotiations to achieve the following: 
a. a comprehensive settlement of all Ngai Tūhoe Historical Claims;

b. to restore the honour of the Crown; and
c. to demonstrate and record that both parties have acted honourably and reasonably in negotiating the settlement.
Ngai Tūhoe Historical Claims

12. Ngai Tūhoe Historical Claims means all claims made at any time (whether or not the claims have been researched, registered or notified) by any Ngai Tūhoe claimant or anyone representing them that:
a. are founded on rights arising from Te Tiriti o Waitangi/the Treaty of Waitangi, or its principles, whether based on legislation, common law (including customary law and aboriginal title), fiduciary duty, or otherwise;
b. arise from or relate to acts or omissions before 21 September 1992:
i. by or on behalf of the Crown; or
ii. by or under legislation; and

c. includes every claim to the Waitangi Tribunal to which clauses 12
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a and 12
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b apply, including the following claims registered at the Waitangi Tribunal, insofar as they relate to Ngai Tūhoe (refer Appendix 2 for full details on the following Wai claims):
	Wai 35
	Wai 36
	Wai 40
	Wai 212
	Wai 333
	Wai 386

	Wai 509
	Wai 560
	Wai 724
	Wai 725
	Wai 726
	Wai 761

	Wai 794
	Wai 795
	Wai 842
	Wai 989
	Wai 1009
	Wai 1010

	Wai 1011
	Wai 1012
	Wai 1026
	Wai 1035
	Wai 1036
	Wai 1037

	Wai 1039
	Wai 1041
	Wai 1042
	Wai 1149
	Wai 1225
	


Ngai Tūhoe mandate to negotiate

13. The Crown received the Te Kotahi ā Tūhoe Deed of Mandate (attached as Appendix 3) which records their mandate to represent Ngai Tūhoe in negotiations.  The Crown’s letter (attached as Appendix 4), records the recognition of the deed of mandate of Te Kotahi ā Tūhoe. 
14. It is intended that the successful achievement of the objectives to this document must add value to the lives and potential of Ngai Tūhoe whānau, hapū, and iwi over the future generations.

15. If representation issues arise during negotiations, the Crown will discuss further with Te Kotahi ā Tūhoe a process to address those issues with a planned mutual strategy toward resolution.
16. Te Kotahi ā Tūhoe agrees to provide the Office of Treaty Settlements with reports on the state of the mandate every three months, and the Crown agrees to advise Te Kotahi ā Tūhoe of any correspondence it receives about the mandate of Te Kotahi ā Tūhoe.
Crown mandate to negotiate

17. The Crown, through the Executive branch of government (i.e. the branch that carries out the administration of government), has accepted a moral obligation to resolving historical grievances resulting from Crown actions or inactions relating to the Treaty of Waitangi.  In this, successive governments have worked towards the resolution of historical Treaty of Waitangi claims.
Key redress areas for negotiation
18. The parties will together agree upon subject matters to be negotiated.  Any party may raise for discussion subject matters in addition to those agreed upon.
19. The list of subject matters to be explored in negotiations will include the following categories of redress:
a. Whenua: in respect of property in all forms.  Ngāi Tūhoe intend to develop a process for identifying properties of particular interest, and parties are to agree a process for identifying the appropriate redress mechanism to meet Ngai Tūhoe interest.  May also include intangible whenua-related properties such as taonga;

b. Socioeconomic impact issues: may include exploring the impact of social policy issues that have had a direct impact on whānau, hapū and iwi with any redress being future focused;

c. Constitution: aim to provide clarity between the Crown and Ngai Tūhoe regarding their constitutional relationship.  Such discussions should focus on historical, current and future Treaty relationships;

d. Kaingaroa (CNI): explore cultural redress options in respect of Kaingaroa Forest; 
e. Crown Apology/Ngai Tūhoe Statement of Forgiveness: explore the most appropriate way for the Crown to apologise to Ngai Tūhoe and Ngai Tūhoe response to such an apology.  Both the Apology and the ‘Statement of Forgiveness’ should make reference to the Crown and Ngai Tūhoe’s future relationship; and
f. Historical Account: The Crown and Ngai Tūhoe will explore the historical relationship between the parties in a way that recognises and acknowledges the impact of Crown Treaty breaches on Ngai Tūhoe.
20. Quantum is one component of the settlement redress, which needs to be considered in the context of an entire settlement package.  The Crown applies certain standard factors to ensure fairness between claimant groups when developing a redress quantum offer.  The primary factors are:

a. the amount of land loss;

b. the nature of the Treaty breach; and

c. comparisons (benchmarks) with existing settlements.

21. The secondary factors that the Crown takes into account are:

a. the current population size of a claimant group;

b. overlapping interests; and

c. any other special factors that may affect the claim.

22. The Crown agrees that financial redress provided to Ngai Tūhoe as part of the Central North Island forest settlement will not reduce or limit comprehensive settlement negotiations (refer ministerial letter attached Appendix 5). 
Deed of Settlement

23. A Deed of Settlement is the final agreement reached between the Crown and Ngai Tūhoe.  A Deed of Settlement sets out in detail the redress that the Crown will give to Ngai Tūhoe in order to settle their historical claims.

24. Cabinet must approve the content of a Deed of Settlement before it can be initialled by mandated representatives prior to ratification by Ngai Tūhoe.  Legislation is then required for the Deed to become unconditional.
Process of Negotiations
25. Te Kotahi ā Tūhoe  and the Crown agree that the general process of negotiations will include, but not necessarily be limited to:
a. Agreement in Principle (8-10 months from Terms of Negotiation)
The Agreement in Principle outlines the scope and nature, in principle, of the settlement of Ngai Tūhoe Historical Claims, which will be recorded in the Deed of Settlement.

b. Initialled Deed of Settlement

Ngai Tūhoe and Crown negotiators initial the Deed of Settlement, which will set out the terms and conditions of settlement of Ngai Tūhoe Historical Claims.
c. Ratification

The initialled Deed of Settlement will be presented by Te Kotahi ā Tūhoe to Ngai Tūhoe for ratification in a manner to be agreed by Te Kotahi ā Tūhoe and the Crown.  An approved governance entity structure will also be presented to Ngai Tūhoe for ratification before the settlement legislation can be introduced.

d. Deed of Settlement signed if ratified

The Deed of Settlement will be signed on behalf of Ngai Tūhoe by Te Kotahi ā Tūhoe, and by a representative of the Crown if the Deed of Settlement is ratified.

e. Governance entity and settlement legislation

The settlement of Ngai Tūhoe Historical Claims is effective once a suitable governance entity is formed to hold the settlement assets and the required settlement legislation receives the Royal Assent.
What the settlement of Ngai Tūhoe Historical Claims will enable

26. Te Kotahi ā Tūhoe and the Crown agree that the settlement of Ngai Tūhoe Historical Claims will enable the: 
a. renewed generation of a Crown and Ngai Tūhoe political relationship;
b. final settlement of all Ngai Tūhoe Historical Claims, and the release and discharge of all of the Crown’s obligations and liabilities in respect of them;
c. discontinuance of the Office of Treaty Settlements’ landbank for the protection of potential settlement properties for the benefit of Ngai Tūhoe;
d. removal of any resumptive memorials from the titles of land subject to the State-Owned Enterprises Act 1986, the New Zealand Railways Corporation Restructuring Act 1990, the Crown Forest Assets Act 1989 and the Education Act 1989 and for statutory protection of claims against the Crown to be removed for the benefit of Ngai Tūhoe;

e. removal of the jurisdiction of the courts, the Waitangi Tribunal, and any other judicial body or tribunal in respect of Ngai Tūhoe Historical Claims, the Deed of Settlement, the redress provided or settlement legislation (but not for the removal of such jurisdiction in respect of the implementation or interpretation of terms in any Deed of Settlement or any settlement legislation); and

f. discontinuance of legal proceedings or proceedings before the Waitangi Tribunal in relation to Ngai Tūhoe Historical Claims.

Confidentiality
27. Te Kotahi ā Tūhoe and the Crown agree that:
a. Terms of confidentiality will not limit but promote the goal of whakaea and the principle of Korero Rangatira:
b. negotiations will be conducted in private and will remain confidential, except when:

i. Te Kotahi ā Tūhoe needs to release information to keep 
Ngai Tūhoe informed on the general process and progress of negotiations;

ii. the Crown is required to release information under the Official Information Act 1982; or

iii. agreed otherwise (such as when consultation with third parties is necessary);

c. mutual consent is required (but is not to be unreasonably withheld) to allow observers to attend negotiation meetings; and
d. media statements concerning the negotiations will only be made when mutually agreed by both parties.

Overlapping claims

28. Te Kotahi ā Tūhoe and the Crown agree that overlapping claims issues over redress assets will need to be addressed to the satisfaction of the Crown before a Deed of Settlement can be concluded.  The parties also agree that certain items of redress provided to Ngai Tūhoe as part of the Deed of Settlement may need to reflect the importance of an area or feature to other claimant groups.
29. Te Kotahi ā Tūhoe will discuss Ngai Tūhoe interests with overlapping claimants at an early stage in the negotiation process and establish a process by which they can reach agreement on how such interest can be addressed.
30. The Crown may assist Ngai Tūhoe as it considers appropriate and will carry out its own consultation with overlapping claimants.

31. The Crown may be in Treaty settlement negotiations with overlapping claimants.  Issues arising in those negotiations, including issues concerning licensed Crown forest land, may be relevant to these negotiations, and vice versa.  The Office of Treaty Settlements will ensure that Ngai Tūhoe are kept informed of these issues (subject only to the confidentiality of matters specific to the other negotiations).
Not bound until Deed of Settlement

32. Te Kotahi ā Tūhoe and the Crown acknowledge that this document does not bind either party to reach a settlement and that any agreement reached in negotiation discussions is confidential, without prejudice and will not be binding until embodied in a Deed of Settlement.

Governance structure for settlement assets

33. Te Kotahi ā Tūhoe and the Crown agree that an appropriate legal entity ratified by Ngai Tūhoe (in a manner to be agreed between the parties) that both agree adequately represents Ngai Tūhoe, has transparent decision-making processes, and is accountable to Ngai Tūhoe, will need to be in place prior to settlement to the introduction of settlement legislation.
34. The Crown will ensure its continued support for Te Kotahi ā Tūhoe through the legislative process and the implementation of the settlement.
Claimant funding

35. Te Kotahi ā Tūhoe and the Crown note that the Crown will make a contribution to the negotiation costs of Ngai Tūhoe, which is paid in instalments for the achievement of specified milestones in the negotiation process.

36. Te Kotahi ā Tūhoe will adhere to the Crown’s claimant funding policy guidelines.  In particular, Te Kotahi ā Tūhoe will provide the Crown with independently audited accounts annually for the claimant funding that it receives from the Crown, certifying that the funding has been spent on the negotiation.
Waiver of other avenues of redress
37. Te Kotahi ā Tūhoe and the Crown agree that during these negotiations Te Kotahi ā Tūhoe will not pursue or initiate, before any court or tribunal, in relation to any of the claims that are within the scope of the negotiations, any proceedings for redress covering all or part of the same subject matter as these negotiations.
Procedural matters

38. Te Kotahi ā Tūhoe and the Crown agree that:
a. negotiation team members are to be informed by the following foundation literature:

i. Te Urewera Statement of Claims and Briefs of Evidence;
ii. Crown Forestry Rental Trust Te Urewera-commissioned research;
iii. relevant Waitangi Tribunal reports and documents; and
iv. Te Urewera Waitangi Tribunal Report;

b. negotiation team members will have regard to commissioned expert research and advice that will be required over the course of negotiations;
c. the location of meetings will be suitable and convenient to both parties;

d. following each negotiation meeting, the Crown will draft a record of negotiation, which will be finalised by both parties unless otherwise agreed; and
e. either party may withdraw from negotiations if negotiations become untenable.
Amendments

39. Te Kotahi ā Tūhoe and the Crown acknowledge that it may be necessary to amend these Terms of Negotiation from time to time and agree that all amendments must be approved by both parties and recorded in writing.

SIGNED THIS

DAY OF
JULY 2008            

For and on behalf of the Crown:
______________________________________________

Hon Dr Michael Cullen, Minister in Charge of Treaty of Waitangi Negotiations

Witnesses:

______________________________________________

Hon Parekura Horomia, Minister of Maori Affairs
______________________________________________

Hon Mita Ririnui, Associate Minister of Treaty of Waitangi Negotiations
For and on behalf of Ngai Tūhoe:
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Te Kotahi ā Tūhoe Trustee
	_______________________

Irene Williams

Te Kotahi ā Tūhoe Trustee
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	Tūhoe Manawaru:
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Lenny Mahurirangi TeKaawa

Chair
	_______________________

James Doherty

Te Kotahi ā Tūhoe Trustee
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Lance Winitana Rūrehe

Chair
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Lorna Te Waiora Taylor

Te Kotahi ā Tūhoe Trustee
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Kuini Beattie

Te Kotahi ā Tūhoe Trustee
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Richard Tumarae

Chair
	_______________________

Iharaira Temara
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Watini Tiakiwai

Chair
	_______________________

Harata Williams
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	Tūhoe ki Heretaunga:

	
	
	

	_______________________
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Te Kotahi ā Tūhoe Trustee
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Te Kotahi ā Tūhoe Trustee
	
	

	
	
	

	Tūhoe ki Te Waipounamu


Witnesses:

PAGE  

