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IN'THE DISTRICT COURT

AT ROTORUA

CRI-2005-063-414
CRI-2005-063-413
CRI-2005-063-415

NEW ZEALAND POLICE

Informant

MIMON QOSTERMAN
FELICITY PERRY
ARTHUR PRICE
Defandants

Heﬂn'ng: 17 Agenst 2005

Appearances: Sergeant B Scott for the Informant

Mr L Te Kani for Defendants Qosterman and Price
Ms Perry - Belf-Represented

Indgment: 17 August 2005

ORAT - JUDGMENT OF JUDGE Y WEIR

[1] | Thig prosecution has taken place over two days commencing  at
approximately 12 o'clock yesterday. I am going to give an oral decision mow
beopuse the defendants have come from both Wellington and Auckland and for that
reagon I think it ia desirable that the outcome of the prosecution is known o them

now rather than bringing them back at another time.

POLICE V OOBTERMAN And Ors DC ROT CRI-2005-063-414 [17 August 2005]
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[2}  Because it is an oral deoision, I reserve the right to make any additions or
A

—_

ferations to the judgment which should essentially be grammatical only and for the

pufpose of maling more sense to an oral judgment.

[3]  The brief factual background is that Sunday, 30 January 2005, was the day
when a growp of protestors came fo Rotorua from as far avway a8 Wellington and
Augkland.  Their purpose in town was to raise public awareness about an alleged

genetio engineering experiment being carried out by the Forest Research Institute on
tregs af & premises‘at Sala Street, The protest was intended to be peaceful and rowdy
butl finished up with the three defendants facing the following charpes

[4]]  Felicity Grace Perry faces one charge of trespass on the Forest Research
In
forthe ocoupier, and she refused to do so. Simon Art Dosterman faces two charges

I

itute after beix{g wamed to leave that place by Constable Tony Bennett, an agent

under the Summary Offences Act, resisting Constable Blair Yackney, a Constable
acting in the execntion of his duty, and under 5.23A further intentionally obstructing
theisame Constable acting in the lawfisl execution of his duty. Finally, Arthur
Wi
occasion having been wamsd to leave by Constable Zane Conder,

ed Price faces a charge of trespass simdlar to that faced by Ms Perry, on this

.

[51| There are a number of issues that need to be determined in relation to all of
-theﬂp matters, | ﬂr_f;ﬂy deal with the frespass charges. The first qqestion that needs
to b asked is, “Is the Forest Research Ynstitute the lawful ocoupier of the property at
Saly Stroet?” Thers was no direct ovidence from the prosecution of that, "Chat point,
however, was not-taken by -the-defencé-and-on-ba-Iauce"I"a.m--preparad--tojinfer"that'ﬂie'"
Forest Research Ingtitute 1s the lawful occupier of that propexty, but the abée__nce of
pmc ucing the best evidence to prove this point highlights the many cvi_d&nﬁal flaws

whith exist in thig prosecution case,

[6] | Under 5.2 of the Trespass Act, “occupier” includes “any employee or other

perspn acting under the authority of any petson in lawful eceupation of that place or
landi” In this context the next enquiry that needs to be made is “did Trever Bodley,
the facilities manager, have that avhority?” Mr Bodley gave evidenoe to the effect
that|he had been responsible for security since 1983. His job desoription was
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| Mr Price’s version of cvents was supported by Ms Emily Bailey, a Film
duction Manager from Wellington, who confirmed that Mr Price was holding a
orange bammer. She was standing some distanos away, she egtimated
roximately 15 metres, and simply saw Mr Price standing, holding the barmer and

thes

a Police Officer approaching him and My Price falling baclowards. She also

reffrred to the fact that there were other poople past the iree line and that some were

rig
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[45]
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1 up against thefence. She did not see Mr Price step into the seedling area.

I have already referred to the varions technical evidential difficulties which
prosecution has and the inadequacy tu the chain of evidence. There is also the
ence of the evidence of Senjor Sergeant Anderson and Constable Ratapu to name
two. Indeed, the Police Constable who took the video, and apparently
tographs, may well have been helpful to this cass, The Distriet Commander hag

tven evidence about the suthorisation of OC SPTAY.

Those deficiencies are sufficient to dispose of all charges against the
ndants, hut even if they did not, T would not have been prepared to conviet on

sigrl

reli;
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[46]

pvidence of these three Police Constables, where their evidence 1s contradicted so
ificantly by the three defendants themaelves, who I have found to be credible and
ble, and also their witnesses, all of whom were oredible and relizble, The video
f, and what is shavm, doss not assist the Police, particularly in the c*ontext of
t their responsibilities are as outlined in the basic principles with regard to their

uct and managerent of demongtrations.

1ol
T[rved in their breach than their compliance. The wse of OC spray, in particnlar,

ob
T3S
the

|72

aint, and wse of powers reasonubly and properly, appear to have been more

5 TOLe qumuons than it answers, Why would a Distriot Commander authorise

N80 of OC spray when the circumstances pett tetned, as had been outlined, and the

groyp had bean liaging through the weekend with Constable Ratapu?

[47]
Apy

Finally, in this context of the use of QC spray, I refer to a recent Court of
eal decision in September of 2003, The case is R v drambasic. That fovolved &

rathlrr minor vharge of trespass arising out of an incident involving access to an
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praduced and whilst seourity is referred to twics n that job description, in my view it
st be read in the context of the “position purpose” of Mr Bodley's employment.
Th? document confirms that the purpose of his position is to manage and develop the
cammpus, accommodation and fyoilities maintenance of the Forest Research Institute
al Rotorua, This includes the development, agreement and implementation of the
Foipst Resoarch Cempus plan and the management co-ordination of cors reporting
stalf, Security therefors is not mentioned in the “position purpose”™ although, as 1
havie said, it is referred tciutwicze in the area of the position desoription referred to a5
key accountabilities. He reports o the Manager of Finance and Information
Svdtems.

[7]]  Ho confirmed that he did report to that person, although he referred to him as
the|Chief Financial Officer, He said in his evidence that on oocasions he received
insthuctions fom the Chief Operating Officer and a letter was referred to purporting
to gstablish that, which was not produced in evidence. The ling of delegation of the
anthority to trespass to hifn'is therefore uncloar given that the Chief Operating
Offfeer himself apparently had such an authority, although there was no evidence in

resgect of that either.

[8]| Ifhe had that authority, the next enguiry that must be made is to whom then
did |he delegate that au’thority and in respect of what, He apparently delspated his
authority to Senior "S@rgaant J adlcson who did not give evidence i fhis case. Onee
Bie Had spoken to Senior Sergeant Jackson, Mr Bodley had nothing further to do with
the protest and was not even in the immedisie ares at the rclevaﬁt fimes. f-Ic did not
...obsgrve anything or have any.other contact with-the PoTico- 07 Seeurity gaatds, - e

(9] What purported instruotions did he give? His primary evidence was the pan
was to keep the ';ﬁrotestors away from the target area by marking a line on the ground
onts Ide the peﬁmeter for the fence containing the material that they were protesting
abolit., 1t transpired that that area Was 2 four metre hi gh electric fence. He said_ that it
‘was) decided at a meoting, 45 to 60 minutes before the march, that the area to be
.pro cted was to be marked off by a red and white danger tape, extending from the

Forpst Research gateway to the fenced area,
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[28] Her.version of events i also supported by Amanda Reid, & General Manager
employed locally, who said that the mood of the profest march was peaceful, and it
wap & family event. She said also that the seourity guards wers conﬁonta‘tmnal and
ghg was in close proximity to Ms Perry.

.o~

[2q|] That is, once again, supported by the video on ¢lose analysis. She observed
josfling and Ms Perry stumbling forward. The way she saw It was there was
sud denly a security guard there who grabibed her. She heard Ms Perry call out that
shelhad done noﬂxing and then a Police Officer arrived.

[2 She was cross-examined in some detail and in ‘pam'cular about what
Poljce Constable Ratapu had said. All of that eross-examination fnvolved her giving
hearsay evidence which was not objested to by the defence, but seemed to s to be
an fmusual way of the prosecution conducting that part of the case. But ehe said that
she d;ui not recall anyons telling her, including Constable Ratapu, that they should
notiorogs in the area in question. '

[28 She was clear that Ms Petry had stunbled forward and.she wus questioned
olo 813/ as to whﬁlher or not she had spoken recently to Ms Perry about the evidencs
that'she would give, and ghe, in common with all of the defence witnesses, struck me
as hoing an honest witness who gave evidence with integrity. She said that she
wrcte out 2 statement within an hour of the incident and after that she had not seen
M

Percy prior to her giving evidence.

oo

- [29%  Ms Le Greou algo said that Ms Perry went across the line by accident,- She-— - - — -~

also said that security gusrds were very aggressive. She _gave'evidance_abdut the

method of arrest of Ms Perry and that she was grabbed in a headlock. She said that

theile were- tany people in fact over this line which had been created by the Police in
' thalarea. She did not hear any warninps apd none were specifically directed at her.

[30] She also reforred to the fact that Constable-Ratapu had been invited to attend
all eetings that the protestors had in relation to the protest becanse it was their
desLe for the protest meeting to be traneparent and peacefitl,
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clf@rly establishes that there was a significant amount of ‘protest activity going on
indlnding organised chanting and the use of megaphones,

[189]  She said that she walked forward into the secdling area and Police Constable

Befmett put an arm on her shoulder and she was really surprised at that beoause she
did viot know that she was not stpposed to be there. She said that he eaid to her “if
Yoy step ou the trees, you will be done for intentional damage” and “irespass” was

nof used in the warning,

[20] Her version effoctively is not contradieted by the conoession made by
Police Consiahle Rennett when questioned or this pont,

[21]  Sheaaid that she was steered futo the group by him and she then noticed that
angther. member of the protest group had been provoked by a security guard. She
stepped forward to check out that position and #s she was atepping forward, the
crowd behind her surged, and as a result of the surge, she stumbled forward and it
Wag then that she wag grabbed by Police Constable Bexmett, '

[22{ She said that he held on to her and then irrmadiatély started handouffing her.
That manoenvre caught a leather handbag which was around her cheat and pinned it -
wnder her arm snd was very painful causing ber fo scream out in pain. She said, at
they siage, one of tha other defendants, Mr Qosterman, came fo her assistancg and

said that he attempted to persuade Police Constable Bermett not to be rough.

[23] . Bhe said that two other men then jumped on her and joined in the struggle, - - -
She suffered injuries and in fact_medical records of examination produced by her
including that of a Police doctor, confirm that she had a swollen red and raw wrist

and)un abrasion under her arm,

[24]  Her version of events furthermors is supported by e short graphic scene in the
vido which shows her being ptilled forward quickly into the area of the seedlings
andit seoms that this whole incident occurred over a very short period of time, Twill

- refgr to that in detall further on.
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LICE CONSTABLE BENNETT

fi He said that his brief Was 10 protect the experimental arss, but algo referred to
2 line along an ‘area of seedlings and that the profesiors were not to enter that area.
Belsaid that there were 30 to 40 protestors. Other evidence suggests that there were
apgroximately 50 accompamad by 10 Police Officers and sectrity guards as well,
Hejsaid that he spoks to a group, including the defendani Perry, and that he warned
. He said that she walked past him once into the area of the soedlings, He
fmed ber, she did it again, and he amested her and handeuffed her almoat

inediately.

[1 In cross-examination he aooepted that the whole area was very noisy and that
he gould not remember the exact words he used to M Perry, partmularly the use of
the|word “respass”. He also auknowledged in cross-examination that he was not

_ waﬁfhmg her the whole time and that it was posubla that she could have besn pushed

[

Intg the area of the seedlings.

[17] Mg Perry, on the other hand, said that her position on the day was as media
spokesperson and that over the whols weekend she had quite & lot to do with a Police
Offjcer, Constable Ratapy, who, as 1 peroeivad it, although he was not specifically
despribed. as same, appeared to be a liaison officer between the Police and the
profestors. He attended a number of meetings with the protestors who were staying
at 4 loeal marae and she said that there was » clear understanding that the purpose of

. the protest was . for it to.be pesceful-but-to- draw the attontion - of the ﬁublic---to--g- o

genpetio engineering experiment going on and that there was no infention of damage.

{18  She said that in her job as media spokesperson she, just immediately prior 1o
her|arrest, had been talking to a journalist from TV3. The protest group had bean
spﬁt up into two, one half going to the fenced off area whers the subject trees wam,
and the other half who had strayed into the area which is known as the ares of the
seeyllings. She joined that graup and she said that when she joined them, she had no
ideg that they had been stopped and warned not to go into the seedlings at all. She
said that people wére chanting and the videotape, that has helpfully been provided,

[
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)] He said that his instructions were that if tha protestors crossed that red and

oy

[

wltite taped ares, that the Polics could arrest for trespass. As [ perceived it, he was
nof involved in laying down the tape himself, He said that he gave the tape to the

sequrity guards and the Polics. He conceded in orosg-examination by Ms Perry that
il'the protestors did not eross the tape, then his delegated authority, if indeed he had
authority to delegate, would not apply. It was only in re-sxamination by the
prgsecution that this sres was widetied for him 1o say that if anyone enterad the
pagidock, they were to be arrested, but in my view that evidence lacked spacificity

and was unsatisfactory and unconvineing,

(18] Instead, what appeared to happen was that quite sepurate frora that ates
marked off by the red and white tape, a cordon was put up in front of a row of
dlings at right angles to the Tfenced off area, which i3 where some of the protestors

e

56

gathered as evidenced by & videotape of the demonst’ra,tmn produced by the

pragecution.

121 Following on from Mr Bodley's e:vildenea, there is therefore, in my vi@w,' a
doybt as to whether or not there is :my delogated authority being available to trespass
thelprotestors from the avea of the seadlings or from walking over the seedlings. It
shauld be noted that that general area is open 1o the pubho according to the
uncontested evidence of Denise Le Greow. She walks her dops in that avea threo to
four times per week. Indeed, there was further evidence during the course of the
hedring that there were othor protestors and other people In that area walking through
the|seedlings and even up on the hill at the back of the four metre high protected

%]

] @E

]

arod,

[13]  These facts, as I have found, combined with fhe wbsence of the svidence of
Sentior Sergeant Jackson, make It very doubtful in my view that the Police Officers
wh purported to effect the arrests for trespass had the appropriate authority to do so.

(141 Tturn mow to the actions of the Police Officers.
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[3p] The only thing that is not seen on the videotape, a8 far as Mr Oosterman is
cohcered, is the pepper spraying, But what is seen o the videotaps is him being
leq away by two Police Constables and his varsion of svents, namely that ong arm -
was being pulled in one direction and ons in another is at least az cogent as the
evidence of Police Constable Yorkney, It is also clear that one of the

'Po[ice Constables was trying to i:rip hin up,

[3€] Heo next appears on that video 28 seconds later in the middle of the paddock
f peedlings, slumping to the ground. During that perod of time therefore, it is
stiblished that Police Ct:mstabie Yorknoy took the actions that he &d in pepper

sprpying Mr Oostennaii

fB"H At the conglusion of the evidence yesterday, after the adjournment, | made
amfngements for documentation to be made available by the progecuiion fo the
berioh dealing with the basic principles of Police actions in demonstrations and also
the| carriage and Eiifcharge of OC spray. The first document is known as document

DOB1 Basic Prineiples and I read it in its entirety:

“(1) During demonstrations, Police xoust balance the need to maintaln order
against the ights of citizens, Among those rights are:

froedom of speech

praceful demonstration

security of life and property

freedom from Intimidation or interference.

Z € 8 @

Preservation of the peace is pmamount Subject to that, Police should as far 8 .
possible a,llow mdw:dua]s and groups fo exerciss their tights, ~~

() In policing .demanstmﬁon&, membei:s ofthe Police should:

riintain team work and diseipline;
exervige tact, tolerance and restraint;
remain impartial;

Ve their powers reasonably and properly,”

* ® o B

[38]  Tosofar as fhie carriage and discharge of OC spray is concemed, it is referred
to in a document nwmber A275. 'This is a significant document and contains very
detdiled procedmes in relation to desling with demonstrations, none of which was

(=
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pt before the Cowrt, Tusofar as the carriage and discharge of OC spray is concerned,
at ¥ubparagraph (3) the following appears —

*0L spray is not to be carvied by members rostered for duty at demonstrations
unless specifically authorised by a Distriet Commander.”

[3%] - There was no evidence that anyone was authorised 1o carry OC spray at that
delronstration.

POLICE CONSTABLE CONDOR

(40] The third Constable was Constable Zane Condor. He said that he pava a

genoral waming that profestors were not to go past the first row of seedlings. He
sailﬂ that all officers said that the protestory should stay back. He said that Mr Price

hag stepped-dver the line, he told him o get back twice, he did not, therefors, he

an'%sted him, he fall backwards and he handeuffed him.

[41|h Mr Price said that he was moving around the ares a lot, e said there was &
lot|pf noise. He wag actually holding & barmer and he did not recall being warned,
He{said that there were people moving in froat of the banner, He stopped sideways
to 360 what was happening 10 2 woman being abused by a security guard, when he
wag grabbed by 2 Polios officer, who said that he had warned him. He was then

arresied.

[42] He said it was pozsible that he was in the seadling area, but he did not thinl
80, put said there wero a lot of other people past that line, and also referred to the fact
i;ha fhere were pégplé, in faﬁt, 'ri'g}it ﬁp "dg"éinst fhe foﬁr metre high fence, That is
conﬁrmad, in fact, if the original video is watched right through, A copy of the
vidgo was sﬁpp]jed to defence by the prosecution, but that copy wag a truncated

 version of the video lasting about a minute and a half, The original video, in fact,

runs on for some significant period of time and shows protestors pinning various
iterps to the security fence, and there is no evidence of other amrests being made in
respect of those activities involving the area that was supposed to be protected.
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POLICE CONSTABLE YORKNEY

(31}

The next Polive Officer was Polive Constable Yorkusy who seid that he

spoke to the crowd in general but not to any of the three defendants directly and

wagned the crowd not to come onto the ares where the ssedlings were or they would

be arrested. He could not recall seeing any tape and he did not think there was one,

wihich suppoﬁs the view that the faped ares in fact was the area a8 praviously
despribed. He Said that Police Constable Benuett was about eight metres away from

hiiry
the

and he did not see Ms Perry step across 4 line, he just saw Constable Rennett in
rocass of arresting her and Mr Qosterman trying to pull her back, He sald that

he told Mr Qosterman to let go. He did not and then he arrested Mr Oosterman for

obstruction, He said there was a short struggle. He pepper sprayed him because he

Wak

[32]

passively resisting, he was holding his arms out, fuming and twisting and it was

for that reason he pepper sprayed him,

Mr Qostertnan said in his evidence that there was a lot of noige going on. He

fmd to the nse of regaphones, that he had not heard the Police imd that the

ref
yelj ng was rather Towd, some of which is evidenced on the videotape, although most

of th

[33
‘he i

& videotape was of activity after the focident involving these charges.

He again said the security guards wore very mude and aggressive. He said that
eard a yell and a seream and it looked like sorneone, namely Ms Perry, was

heing pulled out of the crowd. e said that he told the Police Cbnstabla, who was
~ Police Constable Bernett, fo stop hurting her becanse she was in obvious distress,

Heg

aid that he had not seen ber cross the line. I looked to him like she was being

pulled out of the crowd. e said they were pulling her-arms back and he was trying

Pol

[34

to}ﬂecp her stable. He sald that he had no interest in resisting or obstructing the

e Officer, but he objected to what was going on.

He said immediately after he was arrested he was led away by two Police

Officers and they were pulling him one way and then another and trying to trip him

up 4nd that he was fhen pepper sprayed.
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appollant’s child at the Croatian Consulate in Henderson. The Court of Appeal said
this: .

“There are sorne features of this incident that bear a striking resemblance to
actiong of the Police in an appeal heard yesterday - R v Tuileiufuga
(CA205/03, 25 September 2003), In both cases Polico artived as a resuli of a
somplaint of minor offending. There was an escalation of viglence after the
use by the Polive of pepper spray. Far from subduing the sppellant, in each
cage the popper spray emvaged hitg, and led to a situation whero wltimately
batong had to be used as well,

In the present case Mr Mackey told the Court that he atiempted to obtain
inetructions as to the uss of pepper spray from the Police. His understanding
was that there were no such instructions available at Polics Stations, but that
the use of pepper spray was part of the training at Polioe College. If that iz
eorrect, that instructions for the use of spray are not held ot Police Stations, we
regard this as surprising, As mentioned, in each of the two cases the nse of
pepper spray has not disabled the offender but has enraged him, resulting in an
escalation of violence, . In both cases, the offender took 4 canister of spray and
- used it on the Police.”

[48)]  As an aside, none of this happened in this particular case, happily.

[49]  To xeturn to the judgment:

“In each case what starfed 45 minor offending has become much miors serious.
We do not know whether the Police. are monitoring the circumstances and
frequency of the use of pepper gpray, but this and the previous case indicate
the desirability of a continuing review of these matters, This is desirable for
the protection of the Police and menbors of the publiv as well as for the
prevention of unnecessary consequentlel violence.”

[50] On the face of it, the use of OC spray in this context causes real concern and
for yhat reason g gopy. of this decision is to be forwarded to the Commissioner for the
Police. It poes without saying that all of the defendants are acquitted on all charges.

[51] There remains one issue alone now and that is the issue of costs. 1 have
invited an application for cogts pursuant to 5.5 of the Costg in Criminal Cases Act
196]. partic'uie\;f, ‘I direet my attertion to subs.(2) of that section, Relsvant,
withlout going info them hu any detai] at all becanse, in my view, that is contained in-
the [body of the judgment are subs.(a), (b), (¢), (d) and (f). In each cage, the
application by the -defendants 1s extremgely reasonable and, quite frankly, refleots
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their

$200},00 and in each case costs 210 awarded to each defendant of

D A
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behaviour fhronghout this whole soiry episode. They hav
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& sought costs of

$200.00.
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