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MEDIA RELEASE FROM THE REGISTRAR OF COMPANIES
26 APRIL 2006
FOR IMMEDIATE RELEASE

RESULT OF INVESTIGATION INTO MATTERS CONCERNING QUEENS PARK MEWS
LIMITED AND DAVID PARKER MP

The Registrar of Companies has announced today that he has accepted the advice of the
Auckland Office of the Crown Solicitor, Meredith Connell, that no prosecution action be
taken against Mr David Parker MP, or any other director associated with Queens Park Mews
Limited.

The decision follows an investigation by the Companies Office arising from allegations of
false or misleading documents having been filed with the Companies Office.

The investigation focused on the actions of all directors associated with Queens Park Mews
Limited, and was subsequently extended to two related companies — St James Limited and
Empire Delux Limited.

The investigation process included examination of various documents, including company
annual returns filed with the Companies Office, and included interviewing persons
associated with the companies at the relevant time.

At the conclusion of the investigation, the factual findings were referred to the Crown
Solicitor for legal advice.

On the question of whether false statements had been made to the Companies Office, the
Crown Solicitor has concluded:

“there is no basis whatsoever for a prosecution of Mr David Parker for an offence or
offences under section 377(1) of the Companies Act of making or authorising the
making of a statement in an annual return that is false or misfeading knowing it to
be false or misteading.”

The Crown Solicitor has also noted in relation to the more minor matters of the maintenance
of company records and the late filing of annual returns that the non-compliance identified
did not warrant the intervention of the criminal law.

The Registrar has considered and accepted the advice from the Crown Solicitor.

A copy of the opinion of the Crown Solicitor is attached. It is not common practice to
provide copies of legally privileged communications. In this case, however, the Registrar is
releasing the opinion in light of the complexity of the issues and the public interest
considerations.

For further information:
Jamie Scott (04) 474 2841
Companies Office

13 Bowen Street, P O Box 1473, Wellington, New Zeatand
Phone: 0308 266 726, Fax +64 3 962 6230, www.companies.govt. iz
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26 April 2006
OFFICE OF THE CROWN SOLICITOR
BARRISTERS AND sagéé}fons
Level 17 Forayth Bar Tower, 55-65 Shui tiend Street
' . P3O Box 2213 Auckland, New Zeslang, DX CPZ4063
qulstrar of Compqnles Telephane (08} 336 7500, Facsirile (00) 336 7628
Ministry of Economic Development wyyw.mgredithconaell.co.nz
PQ Box 1473
WELLINGTON

Attention: Shane Keohane

RE: QUEENS PARK MEWS LIMITED, EMPIRE DELUX LIMITED, ST JAMES LIMITED - DAVID
WILLIAM PARKER

Thank you for your instructions of 20 Aprii 2008. You have sought my advice as to whether an
offence has been committed under the Companies Act 1993 in relation fo Queens Park Mews
Limited, Empire Delux Limited or St James Limited. You have also sought particular comment on:

. The legal ownership of the 50 shares owned by Mr Russell Emest Hyslop upon, firstly,
the bankruptcy of Mr Hyslop and, secondly, upon the discharge of that bankruptey,
particutarly in relation to Queens Park Mews Limited;

. \Whether an offence has been committed under the Companies Act 1993, with particular
reference to ss189(5), 214(10) and 377(1) of the Actin relation to one or any of the three
companies;

. Whether, in the event that an offence may have been committed, any further action

should be taken by the Registrar.
Queens Park Mews Limited

Queens Park Mews Limited (QPML) was incorporated under the Companies Act 1955 on 17
March 1994 and was re-registered to become a company under the Companies Act 1893 on
1 July 1997. The month atlocated to QPML by the Registrar of Companies as the month during
which QPMLU's annual return must be filed was July. (s214(4) Companies Act 1993)

Upon incorporation there were three shareholders in QPML each holding 50 shares with the total
aumber of shares being 150. The three shareholders were.

. Russell Ernest Hyslop

. David William Parker

. Francis David Parker

The three sharehoiders were each appointed directors upon incorporation.  Mr Hyslop was
adjudicated bankrupt on 30 July 1997 in the High Court at Dunedin on a creditor's petition. Mr

Hyslop therefore ceased to be a director of QPML cn that date by the operation of s151({2){b) and
$157(1)(c) of the Companies Act 1993, Mr David Parker resigned as a director of QPML on 10

Qclober 2005.
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The bankruptey of Mr Hyslop also affected the status of the 50 shares previously owned by him.
By the operation of s42{1) of the Insolvency Act 1987 those shares vested in the Official Assignee
for the benefit of his crediters. Mr Hyslop was automafically discharged from bankruptey three
vears later on 30 July 2000. The shares did not, however, re-vest in Mr Hyslop upon his
discharge or at any later stage.

In Robert Jones Investments Limited v Graeme John Scjjan {unreported, High Court, Wellington
Registry, CP 472/88, 9 August 1993) Master JCA Thomson stated at pages 6-7:

in my view, the fact that a bankrupt is automatically discharged or oblains & Courl grder of
discharge (and whether before or subsequent to the Official Assignee having applied to the
Court and obtained a release) does not alter the sifuation as lo his property. Once vesied in
the Official Assignes under 542, in my vicw, it remains with him.

Sirnitarly, in Boardman v Boardman (unreported, High Court, Auckland Registry, CiV-2003-404-
8477, 20 February 2004) Master G Lang stated at paragraph [35]:

Property vested in the Official Assignee by virtue of s42 does not simply re-vest in the
bankrupt upon discharge. Il remains vested permanently in the Official Assignee and he
aione has the ability to enforee any Fights which run with the intersst,

During the course of the administration of Mr Hyslop's esltate, the Official Assignee gave
consideration to disposal of the shares. The Official Assignee wrote to Mr David Parker by letter
dated 10 August 1999 stating:

| reiterate my offer to seli Mr Hyslop's shares to the other shareholders. If [ am unable to selt
the shares | will formally disclaim them.

This is a reference o @ procedure undar s78 of the Insolvency Act 1867 which enables the Official
Assignee to disclaim liability under any shares owned by a bankrupt by serving notice of
disclaimer on the company and filing a copy thereof in the court.

Mr Parker wrote to the Official Assignee by letter dated 27 March 2000 stating:

Assuming thal the Official Assignee is wishing lo dispose of the shares, | enclose a share
transfer. Please let me know if you require any further information.

It appears however that the share transfer was not signed by the Official Assignee and returned to
Mr Parker. There is no record on the Official Assignee's file of its signature and return. The
Official Assignee recalls discussing the sale of the shares with Mr Parker and agreeing to
consideration of the nominal sum of $1.00 because after conducting the necessary enquiries, he
was of the opinion that they held no significant value. The Official Assignee recalis seeing the
share transfer form but cannot recall signing it and sending it back ta Mr Parker.

Mr Parker also has no recollection of its signature and return, He is of the opinion that the share
fransfer was not signed and returned to him, otherwise he would have updated the share register
and changed the details on QPML's annual return. Nor does it appear that the Official Assignee
disclaimed liability for the shares under 78 of the Insolvency Act 1967. itis therefore my view
that the 50 shares in QPML originally owned by Mr Hyslop remain vested in the Official Assignee
and that Mr Hysiop has had no rights in relation to the shares since he was adjudicated bankrupt
on 30 July 1997 even though the annual returns continued to list him as the holder of 80 shares in
QPML.

At the date of the Companies Office investigation, the sole remaining director of QPML was Mr
Francis Parker. The three listed sharehoiders were Mr David Parker, Mr Francis Parker and Mr
Hyslop, whose shares had, however, been vested by operation of law In the Official Assignee.
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Empire Delux Limited

Empire Delux Limited (EDL) was incorporated under the Companies Act 1993 on 20 December
1005. The month aliocated to EDL by the Registrar of Companies as the month during which
EDL's annual return must be filed was October. (s214(4) Companies Act 1993)

Upan incorporation there were five shareholders in EDL each holding 200 shares with the total
number of shares being 1,000. The five shareholders were:

. G.R.S. Developments Limited
. Russeli Ernest Hyslop

. David William Parker

. Judith Barbara Wootton

. Susan Ray Wootlon

The above four individuals together with Mr Rex Simpson, the majority shareholder in G.R.S.
Developments Limited were each appointed directors upon incorporation. Mr Simpson resigned
as a director of EDL on 16 October 1996. Mr Hyslop resigned as a director of EDL on 20 January
1997.

As noted above, Mr Hyslop was adjudicated bankrupt on 30 July 1997. His bankruptcy affected
the status of the 200 shares previcusly owned by him. By operation of s42(1) of the Insolvency
Act 1967 those shares vested in the Official Assignee for the benefit of his creditors.

My Hyslop was still a bankrupt when EDL went into liquidation on 4 March 1898. As the
administrator of Mr Hyslop's estate, the Official Assignee completed a proof of debt in the
liquidation of EDL.

At the date of liquidation, Mr David Parker, Ms Judith Wootton and Ms Susan Wootfon were listed
as directors of EDL and all three were listed as shareholders along with G.R.S. Developments
Limited and Mr Russell Hyslop, whose shares had, however, been vested by operation of law in
the Official Assignee.

St James Limited

St James Limited (SJL) was incorporated under the Companies Act 1993 on 19 December 1995,
The month allocated to SJL by the Registrar of Companies as the month during which SJL's
annual retumn must be filed was September. {s214(4) Companies Act 1983).

Upon incorporation, the sole shareholder holding all 1000 shares in SJL, was Mr David Parker.
He was also the sole director. It was Mr Parkers intention that there would be five equal
shareholders including Mr Hyslop and all would be directors. However, the business did not
succeed as he had hoped and Mr Parker did not compiete the transfer of the shares or attend to
their appointment as directors, he says 1o avoid embarrassment to them, Mr Parker believed that
he held 80% of the shares in trust for the other intended shareholders and the statutory
obligations regarding completing shareholder resolutions and the filing of annual relums were his
to discharge.

3JL went into liquidation on 7 May 1997. At the date of liquidation, Mr David Parker was stil listed
as the sole director and shareholder.
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Shareholder resolutions that no auditer be appointed

There is 2 general requirement in the Companies Act 1993 for companies to appaint an auditor on
an annual basis, However a company is, with some exceplions, able fo dispense with the
requirement to appoint an auditor if there is a unanimous resolution of the shareholders.

Section 196 of the Companies Act 1993 pravides in part:
196. Appointment of auditars—

{1) Subigct to this section, a company must, at each annual meeting, appoint
an auditor to--

(a) Hold office from the conclusion of the meeting unfit the
conclusion of the next annual meefing; and

{b) Audit the financial staternents of the company and, if the
company is required to complete group financlal statements,
those group financial stalements, for the accounting period next
after the masting.

1A} If a company is a public enily as defined in section 4 of the Fublic Audit
Act 2001, the Auditor-General is its auditor in accordance with that Act
and subsaction {2) does not apply in respect of that company.]

02 A company need nat appoint an auditor in accordance with subsection (1)
if, at or before the meeting, a unanimous resalution is passad by ali the
sharehoiders who would be entitled to vote on thaf resolution al a meeting
of shareholders. Such a resolufion ceases to have effect at the
commencement of the next annual meeting |

(3 Nothing in subsection (2) of this section applies o a company—

{a} That is a subsidiary of a company or body corporate
Incorporated outside New Zealand; or

{b) In which shares that in aggregate carry the right {0 exercise of
control the exercise of 25 percent or more of the voting power at
a meeting of the company are held by—

{i} A subsidiary of a company or body corporate
incorporated outside New Zealand . . ..
{iiy A cornpany or body corporate incorporated outside
New Zealand:
) A person not ordinarily resident in New Zealand; or
{c) That is an issuer within the meaning of section 4 of the Financial
Reporting Act 1983

(i) Queens Park Mews Limited

Eleven annual returns for QPML have been filed with the Companies Office since QPML's
incorporation in 1994, In each of them, Mr David Parker has ceriified or stated (in the case of the
annual returns filed electronically since 2001) that a unanimous resolution of the shareholders had
been passed that no auditor would be appointed for the ensuing year.
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The Companies Office investigation has unearthed an undated resolution that no auditor be
appointed for the ensuing year which appsars to have been prepared at the time of the
incorporation aof QPML in 1994, It was signed by all three shareholders, Mr Hyslop, Mr David
Parker and Mr Francis Parker.

Neither the original nor a copy of a sharehalder resolution that no auditor be appointed for the
ensuing year has however been able to be located for either 1995 or 1996, Both Mr David Parker
and MrFrancis Parker believe that a shareholder resolution was prepared and signed by all
shareholders in respect of both 1995 and 1996, Mr Hyslop does not recall signing any such
resolution but accepts that he may well have done so if it had been put in front of him.

Mr Hyslop says that, in December 1996 (after the filing of the 1996 annual retum in which Mr
Parker cerlified that the shareholders of QPML has passed 2 unanimous resolution that no auditor
be appointed for the ensuing year) he did make a request of Mr David Parker that all three
companies he audited. He says that he made this request in writing for two of the companies but
has been unable to produce the original or a copy of it. Whatever Mr Hyslop thought he may have
requested in December 1996, his bankruptcy in July 1997 took away his rights as a shareholder of
QPML and EDL. If such a request was in fact made, it would not have affected the validity of the
unanimous resolution of the shareholders passed on 3 June 1996 not to appoint an auditor for the
ensuing year. The next unanimous resolution of the shareholders not to appoint an auditor for the
ensuing year was passed on 17 October 1997 with the Official Assignee signing as the awner of
the shares previously owned by Mr Hyslop. If Mr Hyslop had not been bankrupt at that time, he
could then have refused !o sign such a resolution in which case the financial statements of QPML
would then have had to have been audited.

Mr Hyslop was adjudicated bankrupt on 30 July 1997. His shares accordingly vested in the
Official Assignee pursuant ta s42 of the Insolvency Act 1867. in 1997, subsequent to Mr Hyslop's
bankruptey, and in 1998 and 1999, the Official Assignee signed a shareholder resolution that no
auditor be appointed for the ensuing year. The resolutions were also signed by the two other
shareholders, Mr David Parker and Mr Francis Parker.

Following the retum of the resolution signed by the Official Assignee on 29 July 1999, the Official
Assignea wrote to Mr Parker on 10 August 1989 stating:

Please note that the Official Assignee waives the requirement to seek confirmafion on a
yearly basis that & unanimous resoluticn was achieved in respect of no Audilor being
required for tha above company.

The wording of the letter is a little inapt but its intention is tolerably clear. In essence, the Official
Assignee advised Mr Parker that he waived the reguirement for his approval of future shareholder
resolutions that no auditor be appointed. it appears that Mr David Parker had no recollection of
this tetter when initially questioned by the media following the fnvestigate article. Now that a copy
has been shown to Mr Parker he does recall it as it is consistent with his subsequent actions in nat
seeking the Official Assignee’s consent on an annual basis to shareholder resolutions that no
auditor be appeinted for the ensuing year.

in 2000 and 2001 the task of preparing a shareholder resolution that no auditor be appainted for
the ensuing year was delegated by QPML to an accountant Mr Tony Eyre. Mr Eyre recalls
preparing a shareholder resolution in 2000 and submitting it to Mr David Parker but neither the
original nor a copy of it can be located. The resolution was not forwarded fo the Official Assignee
for his signature following the Official Assignee’s advice of 10 August 1999, In 2001 Mr Eyre
again prepared the shareholder resolution and gave it to Mr David Parker to sign and to obtain the
signature of the other shareholder, Mr Francis Parker. In preparing the resolution Mr Eyre dated it
12 April 2001 even though it would not have been signed on that date. The shareholder resolution
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was signed by Mr David Parker. Mr Francis Parker believes he sigred it as does Mr David Parker
but only Mr David Parker's signature appears on the copy of the resolution that was located.

In 2002-2005 Mr David Parker prepared the shareholder resolutions that no auditor be appointed
for the ensuing year and submitted them fo Mr Francis Parker for his signature. In each of the four
years 2002, 2003, 2004 and 2005, both Mr David Parker and Mr Francis Parker signed the
resolution.

(i) Empire Delux Limited

Mr David Parker is adamant that at the time of incorporation of EDL he obtained the agreement of
all the shareholders not to appoint an auditor for the ensuing year. This is confirmed by another
director, Mr Simpson. Mr Hyslop also says “there probably would have been no discontent with
that'. This is also consistent with the approach taken on the incorporation of QPML in 1934. No
copy of the resolution is available but it should be noted that all EDL's records were destroyed by
the Official Assignee foliowing EDL's liquidation.

The first annual return for EDL was filed on 28 October 1996 in which Mr David Parker certified
that a unanimous resolution of the shareholders had been passed at the time of EDL's
incorporation that no auditor be appointed for the ensuing year.

The second {and final) annual retumn due to be filed in October 1997 was not filed until
12 February 1988. Mr David Parker has again certified that a unanimous resolution of the
shareholders had been passed on 10 February 1998 that no auditor be appointed for the ensuing
year. At he time, Mr Hyslop was bankrupt and his shares had vested in the Official Assignee.
The Official Assignee would have had to sign the shareholder's resolution along with the other
four shareholders. The Official Assignee cannot recall signing such a resolution and there is no

record of it on Mr Hyslop's bankruptey file.

Mr David Parker cannot recall the precise circumstances in which the shareholder resolution was
signed and cannot refresh his memory as all EDL's records were destrayed by the Official
Assignee. He is however adamant that the correct procedure would have been followed. Mr
Parker's account is confirmed by the law firm Anderson Lloyd who retained on their computer
system a draft copy of a sharehoider resolution of EDL containing provision for the signature of
the Official Assignee and the other four shareholders. Anderson Lloyd say that his document was
“ast modified” (most likely produced) on 21 January 1998, approximately three weeks before itis
said to have been signed on 10 February 1988,

(i)  StJames Limited

As noted above, the sole shareholder in SJL was Mr David Parker although he believed that he
held 80% of the shares in trust for the other intended shareholders. The first {and only) annual
return for SJL was filed on 5 December 1936, in which Mr David Parker ceriified that a unanimous
resalution of the shareholders had baen passed on 14 June 1996 that no auditor be appointed for
the ensuing year. Mr David Parker cannot recall whether the shareholders resofution was in
writing but believes he would have followed his usual practice which would have meant that the
resolution was in writing. He did not seek the agreement of the other four persons for whom he
held the shares in trust as he believed ihat the statutory obligations regarding completing
sharehoider resolutions and the filing of annual returns were his to discharge. No copy of the
resolution is available but again it should be noted that all SJL's records were destroyed by lhe
Official Assignee following SJL's Tiquidation,
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Company Records

The Companies Act 1993, in general, requires company records to be kept at the registered office
of QPML. Included among the documents required to be kept are minutes of all meetings and
resolutions of sharehoiders within the last seven years.

5189(1) of the Companies Act 1883 provides:
189,  Company records—

(1) Subject to subsaction {3} of this section and to section 88 and section 185 of this
Act, a company must keep the following documents atits registered office:

{a} The censtitution of the company:

(o) Mirutes of all meetings and resolutions of shareholders within the iast 7
years!

{c) An interests register.

{d) Minules of all meetings and resolutions of directors and directors'

gommittees within the last [7] years:

{e) Certificates given by directors under this Act within the last [7} yeears:
(f The full names and addresses of the current direclors:
{g) Copies of all written communications to all shareholders or all holders of

the same dass of sharas during the last [7] years, including annual
reports made under section 208 of this Act

h Copies of all financial statements and group financial statements required
to be completed by this Act or the Financial Reporting Act 1893 for the
tast {71 completed accounting periods of the company.

(i The acceunting records required by seciion 194 of this Act for the current
accounting period and for the last [7] completed accounting periods of the
cormpany.

)] The share register.

There was therefore a requirement at the time of the Companies Office investigation in March
2008 that all shareholder resolutions in respect of QPML since March 1999 be kept at the
registered office of QPML, the law firm Anderson Lloyd.

Neither the original nor a copy of the shareholder resolution prepared by QPML’s accountant Mr
Eyre in 2000 has been located. The original of the shareholder resolution prepared by Mr Eyre in
2001 has also not been located. Only a copy with Mr David Parker's signature alone has been
kept.

The requirement fo keep company records at the office of the company's registered office does
not apply to EOL and SJL as these companies are in liquidation and their records have been
destroyed by the Official Assignee.

Annual return

Companies are required by the Companies Act 1993 fo file an annual return with the Companies
Office in the prescribed form and containing specified information.
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Section 214 of the Companies Act 1993 provides in part:

214, Annual refurn—

{1) The board of a company must ensure that there is delivered to the Registrar each
year, for registration, during the month allocated to the company for the purpose, an
annual refurn in the prescribed form or in a form the use of which by the company
has been approved by the Registrar pursuant to subsection {8} of this secticn, or as
near to it as circumstances sllow, and containing as much of the Information
specified in Schedule 4 {o this Act as Is prescribed.

{2) The annual return rmust be dated as at a day within the month during which the
return is required to be defivered fo the Registrar and the information required fo be
contained in it must be compiled s al thal dale.

The prescribed form of the annual retum is set out in Schedule 1 to the Companies Act 1993
Regulations 1994 as Form 12. Schedule 4 of the Companies Act 1993 prescribes the information
to be contained in an annuai return. [t requires, in the case of a company which has passed a
resolution under s196(2) of the Companies Act 1993 that no auditor be appointed, that the text
and date of the resolution be contained in the annual retumn. The major focus of this investigation
has been whether the statements in the annual retums of the three companies that a unanimous
resolution of the sharsholders had been passed not to appaint an auditor for the ensuing year
were false or misleading.

However, as noted above, the month allocated to QFML by the Registrar of Companies as the
month during which the company's annual return must be filed was July. The actual date of filing
of QPML's annual retums are:

1995 31 July 1995

1996 29 August 1996 < 25 working days after the time prescribed;
1997 30 October 1997 > 25 working days after the ime prescribed;
1998 28 August 1998 < 25 working days after the time prescribed;
1999 5 August 1998 < 25 working days after the time prescribed;
2000 25 August 2000 < 25 working days after the time prescribed;

2001 6 September 2001 > 25 working days after the time prescribed;
2002 2 Seplember 2002 < 25 working days after the time prescribed;
2003 16 July 2003

2004 3 September 2004 < 25 working days after the time prescribed;
2005 22 Seplember 2006 >25 working days after the time prescribed;

* & & * 2 2 & & ¢ ¢ @

Two of QPML’s annual refums were filed in the month allocated to QPML. The remainder were
filed between five days and three months late.

The month allocated to EDL by the Registrar of Companies as the month during which EDL's
annual return must be filed was October. The actual date of filing of EDL's annual retums are:

e 1996 31 QOctober 1996
1997 12 February 1998 >25 working days after the time prescribed

One of EDL's two annual refurns was filed in the month aflocated to EDL. The other was filed over
three months late.

The month allocated to SJL by the Registrar of Companies as the month during which SJl's
annual return must be field was September. The actual date of filing of SJL's one and only annual
retum is:

411687 - COMIBIL, 20060406 1125 doc



o« 1996 5 December 1996 > 25 working days after the time prescribed

It was filed over two months late.
Possible Offences
f]] Company records

As noted above, s189(1) of the Companies Act 1993 sets out requirements for the keeping of
company records. S189(1) does not appear to have been complied with in the case of QPML in
that the shareholder resolutions in 2000 and 2001 that no auditor be appointed for the ensuing
year were not found at the registered office of QPML.

Nan-compliarice with $189(1} is made an offence under s189(5) of the Companies Act 1993 which
provides:

(5 If & company Fails to comply with subsection {1} or subsecton (4} of this section,—

(a) The company commits an offence and is hiable on conviction to the
penally set outin section 373(2) of this Act:

{b) Every directer of the company commits an offence and is liable on
conviction to the penalty set outin section 374(2) of this Act.

$374{2) provides for a maximum penalty of $10,000.

It should be noted at the outset that there is a statutory defence for directors under s376(2) of the
Companies Act 1993. It provides:

376. Dafences—

£2) It is & defence to a director charged with an offence in refation to a duty imposed on
the company if the director proves that-—

{a) The company took afl reasonable and proper steps lo ensure that the
reguirements of this Act would be complied with; or

{b) He or she ook all reasonabie steps to ensure that the company complied
with the requirements of this Act; or

(c) In the circumstances he or she could not reasonably have been expecled
(o take sieps fo ensure that the company complied with the regquirements
of this Act.

| have roted the non-compliance with s189(1) of the Companies Act 1883 through the failure to
keep the shareholder resolutions in 2000 and 2001 at the registered office of QPML.

It is my clear view however, following the Solicitor General guidelines on prosecution, that it would
not be in the public interest to prosecute the sole remaining direclor, Mr Francis Parker under
$189(5) of the Companies Act 1993 for the failure to keep the shareholder resolutions in 2000 and
2001 at the registered office of QPML. The purpose of the Soficitor General guidelines is to
indicate, in a general way, the bases on which the law officers of the Crown expect decisions to
commence and continue prosecutions to be made. The Solicttor General guidelines note that a
major consideration is whether, given that an evidential basis for a prosecution exists, the public
interest requires the prosecution to proceed. Factors which may arise for consideration in
determining whether the public interest requires a prosecution include:
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. The seriousness or, conversely, the triviality of the alfeged offence ie whether the conduct
really warrants the intervention of the criminal law,

. The staleness of the alleged offence;

. The degree of culpability of the alleged offender,

) The availability of any proper alternatives to prosecution;

. Whethef the consequences of any resulting conviction would be unduly harsh and
oppressive,

. The fikely length and expense of the trial;

. The likely sentence imposed in the event of conviction having regard to the sentencing
options available to the Court.

In this case, | am clearly of the view that these factors tip the balance against prosecution. Mr
Francis Parker's conduct does not really warrant the intervention of the criminal law,

| have been advised by the Companies Office that It has previously charged one person under
5189(5) of the Companies Act 1993 but that this charge was withdrawn before a hearing. Htis
likely that If Mr Francis Parker was prosecuted under s189(5), he would be discharged without
conviction.

{ii) Filing of Annual Return

As noted above, s214{1) and (2) of the Companies Act 1993 sets out the requirements for the
filing of annual returns. $214(1) does not appear to have been complied with in that the annual
returns have not been filed "during the month allocated to the company for the purpose” in nine of
the 11 years between 1395 and the present in the case of QPML. There also appears to have
been non-compliance in respect of one annual return each for both EDL and SJL. There has
been consequential non-compliance with $214{2) whick requires that an annual return be dated as
at a day within the month during which the return is required to be filed.

Non-compliance with $214(1) or {2) is made an offence under §214(10) of the Companies Act
1993 which provides:

(10) if the board of a company falls to comply with subsection (1) or subsection {2} of

this section, every director of the company commils an offence and is liable on
conviction to the penalty set out in section 374{2) of this Act.

$374(2) provides for a maximum penalty of $10,000.

Two matters should be noted at the outset in relation to s214(10) of the Companies Act 1933.
Firstly, there is a statutory time limit of three years in s375(3 of the Companies Act 1993 on any
prosecution under s214{10}. The only possible offences which are therefore prosecutable relate
to the annual relums of QPML filed on 3 September 2004 and 22 September 2005,

Secondly, there is a stafutory defence for directors under s376{1} of the Companies Act 1993, |t
provides:

376. Defences—
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{1} ltis & defence to a director charged with an offence In relafion fo a duty imposed on
the board of a company if the director proves that—

(a) The board took all reasonable and proper steps fo ensure thal the
requirerments of this Act would be comphied with; or

) He or she look all reasonable and proger sleps to ensure hat the board
complied with the requirements of this Act; or

{c) in the circumstances he or she could nof reasonably have been expecied
lo {eke sleps fo ensure that the board complied with the requirements of
this Act.

| have noted the apparent non-compliance with ss214(1) and (2) through the late filing of the
annual returns. | am of the view, however, that it is probably inappropriate to consider the use of
$214(10) in this case when Parliament has specifically provided a penalty for the late filing of
documents in Regulation 6 of the Companies Act 1993 Regulations 1994. Regulation 6 provides:

6. Penalties for failure to deliver documents to Registrar within prescribed time -

{1) Subject to subclause (2) of this clause, the amountls specified in Part 2 of Schedule
2 to these regulations shall be payable by way of penalty for failure lo deliver a
document to the Registrar withir the fime prescribed by the Act.

(2} If any document is delivered to the Registrar ... after the time specified in the Actin
respect of the document, and the Registrar is satisfied that the omission to deliver
the document within the time imif was accidental or due to inadvertence, or thatit is
just and equitable to do so, he or she may remit whelly or parlly the fee payable in
respect of the late deliver of the decument.

Part 2 of Schedule 2 prescribes the amounts payable to the Registrar of Companies by way of
penalty for failure to deliver documents within the prescribed time. $25 is the penalty for
documents filed not later than 25 working days after the time prescribed while the penalty for
documents filed more than 25 working days after the time prescribed is $100.

It is therefore my clear view, following the Solicitor General guidelines on prosecution, that it would
not be in the public interest to prosecute either Mr David Parker or Mr Francis Parker for the late
filing of the annual returns for QPML in 2004 and 2005.

In this case, | am clearly of the view that the factors outlined above, in parficular, the availability of
an alternative to prosecution, namely, Regulation 6 of the Companies Act 1983 Regulations 1994,
tin the balance against prosecution.

| have been advised by the Companies Office that it has previously charged one person under
s214(10) of the Companies Act 1983. That person was convicted and discharged without further
penally. Itis likely that if Mr David Parker and Mr Francis Parker were prosecuted under s214{10),
they would be discharged without conviction,

(i)  False or misleading nature of statement in annual return

As noted above, the major focus of this investigation has been whether the staiements in the
annual returns of the three companies that a unanimous resolution of the shareholders had been
passed not to appoint an auditor for the ensuing year were false or misleading. The Gompanies
Act 1993 makes i an offence to make false or misleading statements in a document required by
the Act. S377(1) of the Companies Act 1993 provides:

377, False statements—
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M Every person who, wilh respect to a document required by or for the purposes of
this Act -—
{a) Makes, or authorises the making of, a staternent in it that is false or

misteading in a material particular knowing it to be false or misleading; or

{b) Omits, or authorises the omission from it of, any matter knowing that the
omission makes the document false or misleading in a material
particutar-——

commits an offence, and is fiable on conviction to the penalties set out in section
373(4) of this Act.

$373(4) provides for a maximum term of five years imprisonment or a fine nol exceeding
$200,000. Offences under s377(1) are also triable on an indictment rather than summarily, as is
the case of offences under s189(5) and $214(10), which reflects the more serious nature of the
offences under s377(1).

The essential elements of the offence which need to be proved beyond reasonable doubt in any
prosecution under s377(1} are:

. The prosecution is in respect to a document required by or for the purposes of the
Companies Act 1993,

. The defendant made or authorised the making of a statement in it;

. The statement in it is false or misleading in a material particular;

. The defendant knew the statement in it to be false or misleading.

The first two essential elements are clearly able to be proved beyond reasonable doubt. 5214 of
the Companies Act 1993 requires the filing of an annual relum by a company. Mr David Parker
also mads or authorised the making of a statement in the annual returns for QPML, EDCL and SJL
that a unanimous resolution of the shareholders had been passed not to appoint an auditor for the
ensuing year.

It is my view howaver that neither of the after two essential elements are able to be proved even
fo a prima facie level. The initial resolution drafted at the time of the incorporation of QPML in
1994 was signed by all three shareholders. In respect of the annua! returns for QPML in 1995 and
1998 both Mr David Parker and Mr Francis Parker are sure that they signed shareholder
resolutions that no auditor be appointed for the ensuing years. Mr Hyslop has no recollection of
doing so but concedes he may have done. Although no copies of the resolutions have been kepl,
the evidence suggests that the resolutions were signed by all three shareholders. The CONCession
by Mr Hyslop that he may have signed such resolutions if they had been placed in front of him is
important.

The stafement in successive annual returns of QPML since Mr Hyslop's bankruptey in 1087 that
there had been a unanimous resoluticn of the shareholders that no auditor be appointed for the
ensuing year are also not false or misleading. Mr David Parker and Mr Francis Parker had clearly
agreed by their signature of the resolution each year. The Official Assignee in his capacity as the
legal and beneficial owner of the remaining shares had signed shareholder resolutions to that
effect in 1997, 1998 and 1999. By his letter of 10 August 1999 the Official Assignee then
purported to waive any futurs requirement for his specific approval ie the Cfficial Assignee thought
he had given an enduring authority to Mr David Parker to enable him to complete shareholder
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resolutions in the same terms in fulure years without the need to obtain specific approval from him
¢n an annual basis.

The statements in the annual returns of QPML filed in 2000, 2001, 2002, 2003, 2004 and 2005
that a unanimous resolution of the shareholders had been passed that no auditor be appointed for
the ensuing year are therefore not false or misleading. Mr David Parker and Mr Francis Parker
had specifically agreed each year and the Official Assignee had by his letter of 10 August 1999
waived any requirement for his specific agreement for future annual retums.

it is an interesting legal point, although not material to my advice, whether the Official Assignee’s
purported waiver of the requirement for his approvat of future shareholder resolutions that no
auditor be appointed in respect of QPML was effective.

A similar question arose in Milre 10 (New Zealand) Limited v Registrar of Companies (unreported
High Court Auckland Registry CIV 2005-404-4968, 28 October 2005, Harrison J). 5211(3) of the
Companies Act 1993 provides that, if all sharehalders agree, the annual report of a company need
not comply with certain specified requirements. One such requirement is the inclusion of a
statement of the number of employees who received annual remuneration and other benefits to a
value of $100,000 or more. At the time, Mitre 10 (New Zealand) Limited had S7 shareholders
each of whom had executed a membership agreement with the company which contained a
provision which relevantly provided:

The Member in its capacity as a shareholder of the Company gives nofice that until the
Member revokes this notice in writing it does not require any annual report of the Company o
state the number of empioyess ... whe ... received remuneration and ofher benefits in their
capacity as employees the value of which was or exceeded $100,000 per annum...

The single question for determination in the case was whether the shareholders’ agreement o
exclude the stalement about employee remuneration from the company’s annual report must be
given annually or in respect of each report. Harrison J held s211(3) does not require that all
shareholders who agree that the company's annual report need not comply with certain provisions
in $211{1) must give such agreement annually or in respect of each annual report ie the
shareholder agreement was an enduring one that lasted until revocation. A new agreement was
not required on an annuat basis or in respect of each annuat repor.

Harrison J was of the opinien that Parliament's omission of & temporal requirement for either the
timing or duration of such an agreement was decisive (paragraph [22]).

| am however not sure that this decision is directly applicable to the present case as s196(2) of the
Companies Act 1993 contains a temporal requirement for both the timing and the duration of a
shareholder resolution. $196(2) of the Companies Act 1993 provides that a unanimous resolution
must be passed “at or before the [annual] meeting” and that such a resciution “ceases to have
effect at the commencement of the next annual meeting”. On the other hand, it could be argued
that although a resolution needs to be made annually, there is no reason why a shareholder’s vote
cannot be recorded in an enduring fashion,

The question whether the Official Assignee’s purported waiver of the requirement for his approval
of future shareholder resolutions that no auditor be appointed in respect of QPML was effective
need not be answered definitively, however, as the offence provision at issue in the Companies
Act 1993 requires that the statement be false or misleading. It also requires knowledge of the
false or misleading nature of the statement. For the reasons set out above itis my clear view that
the statements that a unanimous resolution of the shareholders had been passed not to appoint
an auditor for QPML for the ensuing year were nof false or misleading. The question of Mr
Parker's knowledge of the false or misleading nature of the shareholders does not even arise.
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Much the same can be said for the statements in the annual returns for EDL and SJL that a
unanimous resclution of the shareholders had been passed not to appoint an auditor for the
ensuring year. There was in all probability an initial resolution drafted at the time of the
incorporation of EDL which was signed by all the shareholders. Mr Simpson confirms this, Mr
Hyslop does nat demur. As to the resolution referred to in the second annual return for EOL,
Anderson Lloyd has retained a draft of it on their computer system. There is therefore nothing to
suggest that it too was not signed by all the shareholders including the Official Assignee on behaif
of Mr Hyslop who was by that time bankrupt. Mr Parker has clearly been disadvantaged in
proving it affirmatively because the Official Assignee has destroyed all EDL’s records.

As to SJL, Mr David Parker was the sole shareholder, He alone therefore had to agree that no
auditor be appointed for SJL for the ensuing year The only annual return filed for SJL states that
a unanimous resolution was passed to that effect on 14 June 1998, There is nothing to suggest
that Mr Parker did not follow his normal practice of preparing and signing such a resolution, Mr
Parker has no recall but again has clearly been disadvantaged by the destruction of SlL's
records.

In respect of both EDL and SJL therefore, there is no evidence that the statements in the annual
returns for EDL and SJL that a unanimous resolution of the shareholders had been passed not to
appoint an auditor for the ensuing year are false or misleading. Again, the question of Mr Parker's
knowledge of the false or misleading nature of the statements does not even arise.

In conclusion, therefore, there is no basis whatsoever for a prosecution of Mr David Parker for an
offence or offences under s377(1) of the Companies Act 1993 of making or authorising the making
of a statement in an annual retuin that is false of misieading knowing it to be false or misleading.

Please do not hesitate io contact me if | can be of further assistance.

Yours faithfully
MEREDITH CONNELL

7

/ Mark Woolford

Pariner
mark.wosliori@marsdithconnell cn.nz
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